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INFAMOUS JUDGES-2 
George Jeffreys, Lord Chancery of England, 1648 —1689 

By 

Mr. Justice Tek Chand, Judge, Punjab and Haryana High Court 

The forty-one years whichi span the life of Jeffreys testify to a 
meteoric rise in the brief career of a most excrated name whose infamy 
has neither been forgotten nor dimmed by the lapse of three centuries. 
Of all the infamous Judges who ever disgraced the seat of Justice, the 
pride of place shall always be reserved for his memory. The most sober 
of his critics and biographers could not use the language of moderation 
when referring to him. Men of great learning, sigacity and impartiality, 
who took pain to write about him, were compelled to use epithets which 
they would have shuddered to contemplate with reference to any other 
celebrity of his ilk. His lapses were most heinous and his inequities most 
revolting. His merciless severities brought him more honours and his 
judicial murders which exceed 300 have attained for him immortality among 
the infamous. It was his boast that he had hanged more persons than all 
his predecessors since the Norman conquest. His name has been handed 
down as that of a “coarse, ignorant, dissolute bully, who prostituted the 
seat of Justice” (Britannica). It is not possible in these few pages to 
narrate even briefly the gamut of his saddistic perversions or of his coarse 
vulgarities or his notorious profligacies.^ Of his early youth and childhood 
it would suffice to say, that his father had an early presentiment that 
his son would come to a violent end and the old gentleman lived to see 
his son’s miserable exit. 

An Unscrupulous Lawyer 

His legal knowledge was mediocre and had been picked up during 
the course of a practice of shady kind, but he had strong commonsense 
and a capacity to go straight to the core of a point after sifting the 
labyrinths of sophistry and irrelevant and immaterial facts. In his early 
years at the bar he forsook Littleton, Plowden and Coke which were the 
repositories of legal learning of the time, but could not resist the temptation 
of bad company of the tavern and wallowed in a sense of dissipation and 
drunken debauchery. He, however, cultivated the society of reprobates 
and clerics, who afterwards picved useful to him in bringing 
business. Thus be made his way in the kjal world by resorting to 
measures which were thoroughly disreputable. Firm the beginning he did 
not scruple to resort to means however low with a view to get on. 
At this stage of his career, he was on good terms with both the political 

1. These who desire to knew trere tray prcftshly refer to Led CeirfbelTs Life of 
Lord chaccellor (Vol 111); Macaulay, History of England (Vol 1), Stephen’s History 
of Critrinal Law; and Lord Burkenhead’s Essays on Jeffreys. 
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parties and managed to get presented to King George II through 
backstairs by bribing trusted minions of the King. 

Jeffreys ; A vulgar and yelling Judge 

In 1671, he became a common serjeant and then stepped up as 
solicitor to the Duke of York and was knighted. He was later elected as 
a Recorder of London and then, feeling that he could not be further helped 
by the liberals, he cast them oflf' and became the open, avowed, and 
unblushing slave of the Court. He became most notorious when his 
services were availed of for prosecuting those who were politically 
obnoxious to the king. It is said that as a lawyer he acquired a boundless 
amount oF rhetoric and his vocabulary was overflowing with profusion of 
profanities maledictions and vituperatives. His vocabulary in vulgarity could 
not find a rival even in the fish market. He was feared for his paroX}sms 
of rage, his impudence and ferocity. Accordin'g to Lord Macaulay, his 
yell of fury sounded like the thunder of the judgment day, and these 
qualifications he carried from the Bar to the Bench where they further 
fulminated and blossomed. Sitting on the Bench he experienced fiendish 
exaltation in pronouncing sentence on offenders and his sadistic instinct used 
to be titillated by the weeping and imploring victims. Here is an illustration 
furnished by Macaulay of an incident when Jeffreys ordered a , woman 
offender to be flogged. He exclaimed :— 

“Hangman, I charge you to pay particular attention to 
this lady! Scourage her soundly man. Scoiirage her 
till the blood runs down.. It is Christmas, a cold time for 
madam to strip in. See that you warm her shoulders 
thoroughly.” 

He burst forth copiously on parties’ latvyers, witnesses, jurymen and attorneys, 
heaping abuses intermixed with oaths and curses. His looks and tones in¬ 
spired terror. His reasoning was overclouded and his evil passions were 
stimulated by lumes of intoxication. ’ With the excesses he committed, 
his esteem with the king went up. Before the death of Charles II he 
obtained a peerage. He was selected by Charles as Lord Chief Justice and 
made a Lord Chief Chancellor by James II. These favours he owed to the 
ferocity with which he brutally executed the Royal commands. That was 
a venal age. Jeffreys outdistanced all his competitors at the bar in 
successfully carrying favour with those whose patronage was profitable to 
him. He died before he was 41 and in this short period he became the 
foremost advocate. Lord Chief Justice and Lord Chancellor, besides holding 
several other appointments. By any standards he must have been an 
exceptionally clever man. In the words of Lord Birkenhead : — 

“Throughout his life he outraged decency. He carried out 
his task with a cold yet blatant, brutality, in which he 
seemed to delight. He mocked and jeered at victims 
unable to retort, and debased bis vigour and ability to the 
destruction of English liberty. He was a venal lawyer who 
made himself the supple instrument of tyranny.” 

As a prosecutor he gloried in the misfortunes of the prisoners hounding them 
to pre-determined condemnation with insult and fury, “ferociously hating he 
was ferociously hated. The lawyers doubted his learning and envied his 
promotion, the layman was struck by his naked and insolent partiality.” 
(Birkenhead), 
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Rebellion of Duke of Monmouth : 


The unsuccessful rebellion of Duke of Monmouth and the extermina¬ 
tion that followed his adherents deserves a passing reference. James 
Monmouth was the son of Lucy Walters, a mistress of Charles II. It was 
believed that be was the illegitimate son of Charles though Lucy was gene¬ 
rous in her favours to some others. Charles, however, recognised him as a 
son though the boy resembled another lover of Lucy. Monmouth served in 
the King’s forces. Though mostly a spoilt child of wicked court, he acquired 
some political importance, and he hoped that in the absence of any legiti¬ 
mate issue of Charles from his Queen he might declare him his lawful son. 
Pressure on Charles to legitimize Monmouth was unavailing. Charles in 
1680 recognised the right of his brother James to the succession and on this 
Monmonth became very vehement, and his partisans began to entertain 
schemes of a civil war. Monmouth planned armed rebellion. After the 
accession of James 11, Monmouth decided to lead the expedition. He 
managed to collect 1500 men and seized a few towns. In the meanwhile 
Parliament declared it a treason to assert his legitimacy or his title to the 
Crown. A reward of £5000 was offered for him dead or alive and an Act 
of Attainder was passed. His forces were soon rotited, and he was 
captured. He wrote a letter to James imploring for marcy and displayed 
an unmanly contrition and to save his skin offered to become a 
roman catholic, caring only for his life and not for his soul. He 
was condemned to death and it is said that he met his death on the 
scaffold with calmness and dignity at the age of 36. He passed along the 
ranks of the guards, saluted them with a smile, and mounted the scaffold 
with a firm tread. The multitude gazed at him in awful silence occasionally 
broken by sighs and weeping and when be rose to speak his last words, 
he said, “I come here, not to speak, but to die. I die a protestant of the 
Church of England.” He was interrupted by the bishops. He then said 
a few words about Henrietta and that he loved her to the last. Bishops 
again interfered and some altercation followed. These divines have been 
accused of dealing harshly with the dying man. The prelates wanted him 
to address a few words to the soldiers on the duty of obedience to the 

Government. He said, “I will make no speeches.Only ten words 

my Lord”, he called his servant and put into his hands a toothpick case, 
“give it” he said “to that person.” He then accosted John Ketch, the 
executioner, a wretch who had butchered many brave, and noble, victims. 
To him the Duke said “Here are these s»x guineas for you. Do not hack 
me as you did my Lord Russel. I have heard that you struck him three 
or four times. My servant will give you.some more gold if you do the work 
well”. He then undressed, felt the edge of the axe, expressed some fear 
that it was not sharp enough and laid his head on the block. The hangman 
addressed himself to his office. The fears of the Duke came out to be true. 
The first blow inflicted only a slight wound. The Duke struggled, rose from 
the block, and looked reproachfully at the executioner. The head sank 
down once more. The stroke was repeated again and again; but still the 
neck was not severed and the body continued to move. There were yells 
of rage and horror from the crowd. Ketch flung down the axe with a 
curse saying “I cannot do it, my heart fails me”. The Sheriff cried “Take 
up the axe, man.” The mob roared, and flung him over the rails. At 
length, the axe was taken up. Two more blows extinguished the last 
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remains of life; but knife was used to separate the head from the shoulders. 
The crowd had worked itself to an ecstasy of rage that the executioner was 
in danger of being torn into pieces and was conveyed away under a strong 
escort. In the meantime, many hankerchiefs were dipped in the Duke’s 
blood for the multitudes regarded him as a martyr who died for the 
protestant religion.* 

Liquidation of Enemies of James II 

Now followed mass liquidation of Monmouth’s adherents, and the 
extermination of the enemies of James 11 became the special ambition of 
Jeffreys. And thus opened a chapter of Judicial murders committed by 
Jeffreys. His first exploit was a judicial murder of Algernon Sidney. He 
presided over the trial of Sidney for treason. His case was pending in the 
Court of the Old Daily from where it was removed to the Court of the 
King’s Bench soon after Jeffreys had been sworn as the Chief Justice. The 
only proof of treason on the part of the prisoner was that a manusc: 
ript appeared to have been written by the prisoner and the only evidence led 
was similarity of handwriting. This manuscript dealt with constitutional 
principles of Locke, and Paley, and Jeffreys considered this evidence to 
be tantamount to proof of an overt act of high treason. He harangued the 
jury and said that it was suflScient evidence that Sidney was guilty of 
accomplicing and imagining the death of the King because, according to 
the writing, the whole power vested in the Parliament and the people to 
whom the King was responsible. With his own lips he pronounced the 
sentence upon Sidney of death and mutilation. Sidney protested to the 
Chief Justice that it amounted to shedding of blood of an innocent 
person and that he was a victim of malicious prosecution; Jeffreys 
could not brook this interruption and caustically remarked “I pray 
God worked in you a temper fit to go unto the other world for I see 
you are not fit for this.” 


Judicial Murder of Sir Thomas Armstrong and his daughter 

The next exhibition in Jeffreys Court which horrified the public was 
the condemnation of Sir Thomas Armstrong. He had been outlawed while 
he was in Holland. He returned within a year to England and according 
to his established legal right he sought the reversal of the outlawry. It 
was enacted that if an outlaw yielded himself to the Chief Justice within a 
year, he could be discharged of the outlawry and entitled to a trial by jury. 
When Armstrong was brought out he was accompanied with his young 
daughter. The Chief Justice illegally overruled the plea that Armstrong 
returned within a year and pronounced a judgment of death—of course 
without trial. The young daughter exclaimed, ‘My Lord, I hope you will 
not murder my father”. The Chief Justice shouted “Who is this woman ! 
Marshal, take her into custody. Because your relative is attainted for high 
treason, must you take upon you to tax the Courts of Justice for murder 
when we grant execution according to law 1 Take her away ! 


♦(Macaulay’s History of England, Vol. 1; pp. 469 to 471). 
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Daughter : 
Chief Justice : 

Daughter : 
Chief Justice : 


“God Almighty’s judgment light upon you.” 

“God Almighty’s judgments will light upon those 
that are guilty of high treason.” 

“Amen. I pray God.” 

“So say I. I thank Gcd I am clamour-proof.” 


The daughter was committed to prison and carried off in custody. Sir 
Thomas Armstrong said, “I ought to have the benefit of the law and I 
demand no more.” The Chief Justice replied. “That you shall have, by 
the grace of God. See that execution be done on Friday next according 
to law. You shall have the full benefit of law.” Armstrong was hanged, 
beheaded and quartered accordingly. 


Sentence on Titus Oates: 


In 1685 he passed the following sentence on Titus Oates, who was 
a priest, with great gusto. He was ordered to pay on each indictment a 
fine of £1000, to be stripped off his canonical habits, to be imprisoned for 
life, to stand in the pillory on Monday with a paper over his head 
declaring his crime, next day to stand in the pillory at the Royal Exchange 
with the same inscription ; on Wednesday to be whipped from Aldgate to 
Newgate; on Friday to be whipped from Newgate to Tyburn, and to stand 
in the pillory at different places on specified dates every year. 


Alice Lisle shown mercy by beheading: 

Alice Lisle was the widow of John Lisle, one of the regicides who 
had condemned Charles I to death. She was generally esteemed by Tories 
and Whigs both, and she had given protection to many cavaliers of Charles I 
in their distress and had befriended the royalists in their time of trouble. 
Hickes, a priest, and Nelthorpe, a lawyer, had been outlawed for their 
share in the Rye House Plot. One night they came to her house and she 
stood, met, and drunk before them. The next morning the soldiers 
surrounded the house and the two outlaws were taken in custody. She 
was taken into custody as an accessory. On her behalf, it was said that 
she did not know that they were concerned in the insurrection. The law 
was that he who sheltered one whom he knew to be a traitor, was guilty of 
high treason. The law was sufiiciently odious as a person who harboured 
a murderer was not given the capital punishment. Persons suffered from 
the vengeance of law because they were compassionate. She was tried even 
before the trial of Hickes and Nelthorpe, and even before their treason 
had been established. The jury shrank from the ihought of sending a 
woman to the stake before the guilt of the principals for treason was 
established. Jeffreys was beside himself with fury with the jury and he 
storined, cursed and thundered at them. He scared the life out of the 
witnesses and broke forth into a volley of oaths. Throughout the trial, the 
Chief Justice stormed and cursed the witnesses. Alice was called on for 
her defence and she started by saying that she knew Hickes to be in trouble 
when he came to her house but did not know or suspect that he bad been 



(vi) 


The Lav/ Review 


concerned in the rebellion. He was a divine, a man of peace. It never 
occurred to her that he could have borne arms against the Government, 
she said. The Chief Justice interrupted and began to storm, “But I will 
tell you. There is no one of those lying snivelling canting presbyterians, 
but one way or another had a hand in the rebellion. Presbytery has ail 

manner of villainy in it.Show me a presbyterian, and I will show thee a 

long knave.” He summed up the case in the same style to the jury who 
retired and remained long in consultation. The Judge grew impatient. He 
could not conceive, he said, how and in so plain a case they should ever 
have left the box. He sent a messenger and ordered them to return 
instantaneously, otherwise they would remain locked up for the whole night. 
After several consultations, they reluctantly gave a verdict of guilty. Next 
morning, the sentence was pronounced. Jeffreys ordered that Alice Lisle 
should be burnt alive that very afternoon. He cooly pronounced the 
sentence in the following words :— 

“That you be conve 5 ed from hence to the place from 
whence you came and from thence you are to be drawn 
on a hurdle to the place of execution; where your body is 
to be burnt alive till you be dead, and the Lord have mercy 
on your soul.” 

The excess of brutality moved the pity . and indignation of some who were 
devoted to the Crown. At the remonstrance of some clergy of Winchester 
Cathedral who were held in great respect by the Tory party, the Chief Justice 
consented to put off the execution by five days. The King- was approached 
to show her a mercy and the ladies of high rank; interceded on her behalf. 
Lord Feversham, who had great influence in the Court, accepted a bribe 
with a view to speak in her favour to the King. The King’s brother-in-law, 
Clarenden, also pleaded for her. The King relented and showed mercy by 
commuting the sentence from burning alive to beheading. She was put to 
death on a scaffold and underwent her fate with serene courage. 
It may also be mentioned that Alice was not allowed the benefit of 
counsel and she was prompted to take the legal objection that the principal 
traitors ought first to have been convicted. 

The Bloody Assizes 

Upon the suppression of Monmouth’s rebellion, Jeffreys, with 
other Judges, went on Circuit on the Westend Assizes where the chief 
business was to try those prisoners who had been captured by the King’s 
troops. These were known as bloody assizes. The trials began with 
that of lady Lisle. More than 320 were executed. Several hundred were 
sentenced to life. Thousands were sold in servitude in the West Indies 
and American plantations by the courtiers who struggled with one 
another for entering into this profitable business. The prisoners fused to 
be cajoled into pleading guilty as that way they had the only chance of 
obtaining pardon or respite. The Judge was to convict them on 
their confessions and executions followed. In Somersetshire, the chief 
seat of the rebellion, there was witnessed the most fearful vengeance. In a 
few days two-hundred & thirty persons were hanged. At every spot where 
two roads met, there used to dangle from the gibbets the putrefying corpses 
making the traveller sick with horror and poisoning the air. Jeffreys was 
during this assize in the’highest of spirits. He laughed, shouted, joked 
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and swore in such a way that many thought him to be drunk from morn till 
night. Perhaps it was the madness produced by other passions than by 
liquor. If a prisoner dared to comment on the veracity of the King’s 
witnesses, he would get tongue lashing from the Judge immediately. To 
such a witness Jeffreys once spoke. “Think you impudent rebel, to reflect 
on the King’s evidence. I see thee villain, I see thee already with the halter 
round thy neck’’. Even where the prisoners were rebels and, there¬ 
fore, odious, the havoc was wrought by Jeffreys who waded 
through slaughter and caused disgust and the prisoners began to be 
regarded not as wrong-doers but as martyrs who sowed with blood the tree 
of the Protestant religion. The rebels who were doomed to death were 
less to be pitied than some of the survivors. A very large number were 
convicted of misdemeanours and were sentenced to terrible scourging. A 
woman for having uttered some idle words was condemned to be whipped 
through all the market towns in the County of Dorset. 


There is an interesting account of a lad, named Tutchin, who was 
tried for seditious words. In his defence he was frequently interrupted by 
the ribaldry and swearing of Jeffreys. The boy was sentenced to seven 
years’ imprisonment during which period he was ordered to be flogged 
through every market town in Dorsetshire every year. The women in the 
galleries burst into tears. The clerk stood up in disorder and said, “My 
Lord, the prisoner is very young. There are many market towns in our 
county. The sentence amounts to whipping once a fortnight for seven 
years.’’ Said Jeffreys, “If he is a youngman, he is an old rogue. The 
punishment is not half bad for him. All the interest in England shall not 
alter it.’’ Tutchin in his despair and with sincerity petitioned that he might 
be hanged instead. Before this petition could be disposed of, fortune came 
to his rescue, and he was taken ill of Small Pox and given over. As it 
became highly improbable that the sentence would ever be executed, the 
Chief Justice consented to remit it in return for a bribe which reduced the 
prisoner to poverty. Tutchin was exasperated to madness. Hundreds 
of prisoners were transported and they were bestowed on the favourites of 
the Court as gift as slaves. The condition of the gift was that they should 
be carried beyond sea as slaves and they should not be emancipated for ten 
years and the place of their banishment should be some island in the West 
Indies. The misery of the exiles equalled that of the negroes who were 
carried from Africa to America. 

Jeffreys meets Nemesis 

The fate of the master as much of the minion were interlinked. 
William III of Orange had married the daughter of James 11. The atrocities of 
the Monarch committed through Jeffreys had paved a way for the revolution 
known as the Glorious Revolution. When King William landed in England 
to receive the Crown, James, instead of giving a fight, prepared for flight. 
Jeffreys had become obnoxious to the multitude and he prepared to 
quit England. After making arrangements for his passage accross the 
channel, he left his house, proceeded to the riverside and concealed himself. 
It was arranged that a coalship should land him at Hamburg. To avoid 
all chances of recognition, he disguised himself in sailor’s dirty clothes and 
cut off his bushy eyebrows which were the distinctive features of his face 
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with which he used to inspire terror. He covered his head with a dirty old 
tarred hat. As soon as it was dark he got into the boat and safely 
reached the coalship. He was introduced to the captain and was shown 
his berth, but as the ship was not tp sail till next day, he quietly 
went aboard on another vesseal to pass the'night. The mate of the collier 
hurried ashore and gave information as to the preseiice of Jeffreys. He, how¬ 
ever, slept securely in the other vessel in which he had taken refuge during 
the night. The most extraordinary imprudence was that he went ashore to 
an ale house in the morning. After he had nearly finished, he put his head 
out from the open window to look at the passers-by, and he was spotted by 
a scrivener who had appeared as a suitor in his court in the hey-day of 
his power and arrogance. He had been so scared by the temperamental 
outbursts of Jeffreys that he said leaving the court that he had escaped 
from the terrors of that man’s face and the frightful impression would 
remain as long as he lived. Soon a number of people collected and there 
became an immense multitude. He was seized by the mob, but. curiously 
enough, he was rescued by a passing militia. He was taken to the house 
of Lord Mayor who on recognising the Chancellor was himself petrified 
by fright. He bowed to him and invited him to dinner. In the meanwhile, 
somebody told the scared Mayor that, under the new reign, to entertain 
such a guest might amount to harbouring him and that would be treason. 


Jeffreys died in the Tower 

The violence of the mob had greatly increased and it was with great 
difficulty that Jeffreys was committed to the Tower. From his carriage he was 
heard uttering in terror the following words to his escort “For the Lord’s 
sake, keep them off.” A cruel joke was perpetrated upon Jeffreys while he 
was in the jail. He was a recipient of abusive anonymous letters and 
lampoons. On one occasion when he was confined he received a small barrel 
marked “Colchester Oysters”. Ever since a boy, he was very fond of that 
particular food and seeing Oysters he exclaimed, “Well J have some friends 
left still.” But on opening it, the gift was a halter. The Tower became 
his refuge from the mob. He died in Tower in 1689. The following 
epitaph was placed on his grave at the request of the widows whose 
husbands were hanged without trial : 

Here England’s great Lord Chancellor is laid, 
who King and Kingdom, Church and State betrayed. 

But may his crifhes and bloodshed silent lie. 

And ne’er against the English nation cry. 

Never before in the history of England such depths of degradation 
were touched in the administration of criminal justice. The law was 
draconic in its brutality, the procedure was iniquitous and loaded against 
the prisoner, the Judges were venal and the juries were brow-beaten and 
w'ere sycophantic. 

The corruption and subserviency to horrors of party vendetta 
carried on by reciprocal prosecution for treason alternately instituted 
against each other with fatal effect by the chiefs of contending parties, had 
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made such a deep impression on the public imagination that a change of 
sentiment took place. From that time onwards the scandals of the 17th 
century were prevented from being repeated. 

The administration of justice entered a new phase after the fall of 
the House of Stuarts. 

Act of Settlement of 1702 

The most important legislative reform was the Act of Settlement of 
1702 and the 7th clause ensured independent judges. Hitherto the Judges 
functioned durante bene placito regis but henceforward the tenure of their 
o&ce y/as quamdiu se bejie gesserint. The Judges were to hold office not 
at the pleasure of the Crown but during good behaviour. This resulted in 
bringing about a fundamental change in the judicial outlook. 

The scandals of the criminal trials during later Stuarts also produced 
important changes in the criminal procedure. 

Persons indicted for high treason were allowed to get copy of the 
indictment five days—but later on ten days—before trial and were allowed 
counsel and witnesses who could be examined on oath. The charge of 
treason was required to be proved by at least two witnesses either of one 
overt act by both or each to one of the two over acts of the same kind. 

In 1702 it was enacted that in cases of treason and felony, prisoner’s 
witnesses should be sworn as well as the witnesses for the Crown. In 1708 
prisonwers were allowed to have a list of witnesses and jurors at least ten 
days before the trial. 



OMBUDSMAN 

By 

Mr. Justice H. R. Khanna, Judge, Delhi High Court 


The institution of Ombudsman is now attracting world-wide attention. 
Having been started in Sweden in the early part of the eighteenth century, it 
has now been introduced in a number of countries. In our country conflicting 
opinions have been expressed regarding its suitability. The Administrative 
Reforms Commission has made a strong case for its establishment - both at 
the Centre as well as in the States. Ombudsman at the Centre, according 
to the recommendation of the Commission, would be known as Lok Pal 
with a status equal to that of Chief Justice of Supreme Court of 
India, while those in the States would be known as Lok Ayukt 
with a status equal to Chief Justice of State High Courts. In United Kingdom 
there is a move for appointing Commissioner for Parliamentary Affairs. 
Russia has its Procurator General who acts a guard and watch dog for the 
observance of the law throughout the Soviet territory. It is not the object 
of the writer of this article to canvass for the support of the view either in 
favour of or against the institution of ombudsman in India but to throw some 
light on the origin of the institution and its functioning in different countries. 


The word “Ombudsman” is of Swedish origin and means an attorney 
or representative. In 1713 the then king of Sweden appointed one of his 
councillors to be “Koningen hogsta Ombudsman” (the king’s highest 
Ombudsman). The duty of this officer was to prosecute Government officers 
and others who contravened law. A few years after that the designation 
was changed to Justitiekanslern (attorney-general), but his duties remained 
the same. The C< nslitution of 1809 made a provision for the appointment 
of a Justitie-ombudsman. His function was to supervise the observance of 
statutes and regulations by the courts and by Public officials. The public 
officials, it may be stated, in Sweden are not subject to ministerial control. 
There is also an Ombudsman in Sweden since 1915 for military administra¬ 
tion. The Ombudsman is elected by electors chosen for the purpose from 
among members of Parliament. The election is for a period of four years. 
There is nothing to prevent the Ombudsman from being re-elected for one 
or more additional four-year term. Most of the Ombudsmen have been 
chosen from amongst the judges of the Courts. The Ombudsman gets the 
same salary as a judge of the Supreme Court. The Ombudsman’s powers 
have not been extended to cover the acts of the ministers. A major reason 
for that is that the administrative agencies occupy an independent position 
in Sweden and a minister cannot order such an agency to act in a particular 
way. The jurisdiction of the Ombudsman has of late been extended to cover 
the acts of the employees of the local bodies also. On receipt of a com¬ 
plaint, the Ombudsman, who is assisted by a small staff, looks into the 
complaint and makes inquiries. In case of serious defaults the Ombudsman 
orders prosecution before the Courts. In minor cases warnings are issued 
to the officials concerned. 
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In Finland the Ombudsman was appointed in pursuance of the 
provisions of the Constitution of 1919. His authority is derived directly 
from Parliament which elects him for four years at a time. The olRce of 
the Ombudsman is in the Parliament building. He is accessible to the 
general public. In recent times the Ombudsman has adopted an advisory 
role. 

In Denmark the provision for an Ombudsman was made in the 
Constitution of 1953 and the Act of 1954. His jurisdiction covers ministers 
and civil servants but not the local bodies. Judges are excluded -from the 
jurisdiction of the Ombudsman. The Ombudsman camiot question the 
discretionary decisions of administrative officers in case those decisions 
are within the limits laid down by law. As supervision exercised by the 
Ombudsman is on behalf of the Parliament, he is obliged to make report 
to Parliament of his activities. 

In Norway Ombudsman was appointed in 1962. The judiciary has 
been excluded from the control of the Ombudsman in Norway as it has 
been in Denmark. The Ombudsman is free to choose the procedure he may 
find appropriate in each case. He can demand information and production 
of documents from all officials and public- -servants. Although a 
recommendation to that effect was made by the Commission, which conside¬ 
red the powers of Ombudsman, Government of Norway did not agree 
to vest in the Ombudsman the powers to examine the exercise of 
administrative discretion. It was felt that the vesting of this power might 
hamper the independence officials in their work. 

In New Zealand the Ombudsman was established in 1962. A 
citizen has a right to make a petition to the Parliament. As a number of 
complaints were made, the institution of Ombudsman was started. The 
Ombudsman has right to check administrative abuses and to review adminis¬ 
trative decisions. The Ombudsman has no authority to inquire into decisions 
taken by ministers, but he can inquire into a recommendation made by a 
civil servant to a minister. There is no set procedure for an Ombudsman 
and he can adopt his own procedure taking into consideration the facts of 
each case. The Ombudsman has powers to summon and examine persons. 
He can also call for records unless privilege in respect of production of any 
document is claimed by the Attorney-General. Dealing with the institution 
of Ombudsman, Professor Wade has observed— 

“Faced with the bewildering array of Government departments 
armed.at all points against the puny resistance of the .individual, 
one longs for some authority who will be the peoples’ tribune 
and the citizen’s friend. He wants the help of someone who can 
stand up to the Government on equal terms. This longing is 

exactly what the Scandinavian Ombudsman is designed to 
satisfy.’’ 
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It will appear from the above that the institution of Ombudsman has 
so far been introduced in countries with not large populations. Whether 
this institution would also be suitable in bigger and more populous countries, 
is yet to be seen. Another matter that would need attention is whether 
the institution will work well and avoid overlapping of powers in countries 
like India where the Hight Courts already enjoy powers of issuing writs 
against the infraction of law by Governmental agencies. By and large, the 
fact must be recorded, the institution has worked well in countries where¬ 
in it has been introduced so far. To the layman the institution represents 
an independent agency set up by the Parliament to afford redress and give 
relief to citizens against lethargy, inaction, deviation from law and other 
lapses of the various officials and administrative agencies of the 
Government. 


INDIAN secularism : POLICY AND IMPLEMENTATION 

/ 

U.C. Sarkar B. a. (Hons) M.A., M.L.,LL.D. 

Professor and Head, Panjab University Law Department 
OF THE Chandigarh 

\ . 

I. Incroduction 

Constitu ionally, India is a secular democracy. Secularism is at 
once her strength and weakness. If secularism fails, democracy also fails: 
and if secularism succeeds, democracy also succeeds. There are atleast 
some forces in the country which are not slow to exploit this vulnarability. 
But in face of the determination of the leaders and the people in general, 
the evil designs could never succeed. Secularism has thus got some added 
significance in the Indian context. There is no denying the fact that it was 
mainly religion which was primarily responsible for the ultimate partition 
of the country. The problem in the form of minority also is largely based 
on the question of religion—though there are other grounds of minority 
also based on language and culture etc. 

Religion played a very important part in the political and inter-com¬ 
munal transactions -specially at the hands of the alien rulers. It is an 
established fact that the alien rulers took advantage of the different major 
religions or communities in India and used one religion or community 
against another in their desperate efforts to perpetuate their rule over this 
country. But in spite of their mischievous efforts, the national movement 
for independence was too strong for them. By setting one community 
against another, the rulers could during their last days, create a situation 
in the country which poisoned the entire atmosphere ultimately leading to 
the partition of the country. The sagacious Indian national leaders could 
see through and were conscious of this communal poison. Hence they tried 
to neutralise this mischief. And for this purpose, they had to and did 
make the country’s constitution secular with vengeance. 

2. Historical Retrospect 

The question of secularism did not assume any great importance 
uptil comparatively recent times—when the entire society consisted only 
of the Hindus who were mainly governed by the selfsim; rules and regu¬ 
lations given by the Hindu scriptures. Though there were other discii- 
minations amongst the Hindu inter se, like the caste system etc. the religion 
was the same The society was rather peculiar in the sense, that all 
individuals including the king were subject to the same set of law which 
wis given by the same religious texts. There could not, thus, in the 
very nature of the things, be any importance of religion or its negation. 

The context of the country totally changed with the advent of the 
Muslims and the consolidation of their power in India. Due to the pecu¬ 
liarity of the situation, there was not much of social and cultural inter- 
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course between the two big communities which lived for a very long time 
together—governed all along by two parallel systems of personal law and 
religion. But the communal poison was not as harmful, in as much as 
both the communities learned to live together iviihout unnece sary inter¬ 
ference with each other’s religion, law and culture A third community 
was yet to be ushered into this country with the British ru'ers. Christia : 
nity was the thi d religion to enter into the Indian arena after [^lam. With 
the British rule, the complexity in the administration of the country was 
further complicated. As it has been observed above, the Britishers took 
recourse to political games of playing one community against another for 
the perpetuation of their own hold over this country. It is only after the 
advents of the Muslims and the Britishers that religion came to occupy a 
very important position, in the sense, that the Britishers were gambling 
with the different communities taking advantage of their wide gulf made 
wider still for their own selfish motives. 


3. Secularism : its meaning 

What is the exact meaning of the term secularism ? According to 
the Oxford Dictionary. “Secular” means ‘ concerned with the affairs of 
this world, worldly, not sacred, not monastic, not ecclesiastical, temporal, 
profane, lay”. Briefly and plainly speaking, secularism means what has 
got nothing to do with religion. The terms religion and secular have 
been used in the constitution. But they have not been defined Secularism 
may be taken as an antithesis of religion. Tnis antithesis can be very 
clearly seen from the Provisions made by Article 25(2)(a) which runs as 
“regulating or restricting any economic, financial, political or other 
secular activity which may be associated with religious practice”. Pandit 
Jawahar Lai Nehru said, “The word secular perhaps is not a very happy 
one. And yet for want of better we have used it. What exactly does it 
mean ? It means freedom of religion and conscience including freedom 
for those who may have no religion. It means free play for religions 
subject only to their not interfering with each other or with the basic 
conception of our State”. The idea of Indian secularism is based on 
freedom of religion or conscience; or in other words, the State will have 
nothing to do with religion in public affairs and activities including politi¬ 
cal and civic rights and duties. Generally speaking, and subject to the 
limitations and restrictions embodied in the Constitution itself, the State 
will be absolutely indifferent to the religion or religious beliefs of its 
subjects. A subject may have or have not any religion at all; he may 
change his religion at any time or for any number of times. But the State 
will not have anything to interfere with him in any way. The State cannot 
impose any religion for any or all of the people ; nor can it abolish any 
religion being followed by the peop'e. What is true of an individual 
subject is equally true of a community or any section of it. Secularism 
does not mean absence or negation of religion. As a matter of fact, it 
has two aspects—positive and negative—and both of them have been 
equally emphasised in the constitution Briefly speaking, the negative 
aspect of secularism implies that religion will not be considered at all in 
determining and exercising political and civic rights and obligations ; Reli¬ 
gion will be an absolutely personal concern as to whether a person will or 
will not have any religion and if at all, what religion? Positively sneaking, 
on the other hand, secularism means that religion shall not be any ground 




6 


The Law Review 


of refusal of admission or submission to compulsory service etc. Article 
23(2) provides that nothing in this article shall prevent the state from 
imposing compulsory service for public purposes and in imposing such 
service, the State shall not make any discrimination on grounds only of 
religion, race, caste, or class or any of them. Whenever compulsory 
labour or compulsory service is demanded, it shall be demanded from all 
and if the State demands service from all and does not pay any, it does 
not commit any very great irregularity. Such compulsory service, how¬ 
ever, must be for public purpose. Similarly article 29(2) provides that no 
citizen shall be denied admission into any educational institution maintained 
by the State or receiving aid out of State funds on grounds only of religion, 
race, caste, language or any of them. 

“A secular State is based on the idea that the Slate as a political asso¬ 
ciation, is concerned with the social relations between man and man and not 
with the relation between man and God which is a matter for the individual 
conscience. A secular State, therefore, means a State which has no religion 
of its own and which refrains from discrimination or grounds of religion. No 
particular religion would receive any special patronage from such a State 
nor ould any body be compelled to accept or abandon any creed or belief”. 

4 . Religion : Conscience 


The term secularism has not been used as such in the Constitution— 
but this idea has to be. inferred from the constitutional provisions regarding 
fundamental right to freedom of religion. Religion has not been defined 
in the Constitution. It is otherwise also difficult to define what religion 
in the abstract sense means. We can very well understand the peculiar 
features of particula r religions and we can distinguish the features of one 
religion from those of others. Every religion has got its characteristic 
beliefs, faiths, methods of worship, number of rituals and practices and 
also peculiarities of dresses and diets. All these features are not equally 
fundamental so far as the particular religion is concerned and as a matter 
of fact many rituals and observances have hardly anything to do with the 
real religion. They are quite extraneous though they have been connected 
or associated with religion from time immemorial. Generally speaking, 
everyone is born with some religion. At the time of. its birth, the infant 
has the religion of its parents and this religion continues unless it is 
consciously and deliberately changed in favour of some other religion or 
is abandoned in favour of none. A man may be without a religion if he 
ch joses not to have any at all. As a matter of fact, religion in its true 
sense, does not depend on the external and extraneous matters like dress 
and diet etc., it has to depend upon his subjective and mental attitude— 
which cannot be again subject to any scrutiny or verification. It is perhaps 
not an exaggeration to say that most of the followers of a particular reli¬ 
gion are concerned, if at all, only with the outward formalities—without 
knowing; or being able to know or even caring to know what the essential 
tenets of his own religion are—far from trying to appreciate and realise 
them in their actions and thoughts. Judicial attempts to define religion 
have not met with universal acceptance. In the words of Chagla CJ. 
“A religion may have secular activities, it may have secular aspects but 
these secular activities and »'/=pects do not constitute religion as under- 
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stood by the Constitution”. It was laid do wn by the Supreme Court that 
a religion is not merely an opinion, doctrine or belief ; it has its outward 
expression in acts as well. Hence religious practices or performances of 
acts in pursuance of religious belief are as much a part of religion as faith 
or belief in particular doctrines.’^ 

Regarding the criteria to determine the essential parts of a religion 
the following observations of Mukherjee, J. are very pertinent : 

“What constitutes the essential part of a religion is primarily to be 
ascertained with reference to the doctrine of that religion itself. If the tenets 
of any religious sect of Hindus prescribe that offerings of food should be 
given to the idol at particular hours of the day, that periodical ceremonies 
should be performed in a certain way at certain periods of the year or that 
there should be daily recital of sacrei texts, all these should be regarded as 
parts of religion and the mere fact that they involve expenditure of money 
would not make them secular activities. All these are religious practices 
and should be regarded as matters of religion within the meaning of 
Article 26(b)^. From the above observations it is quite clear that the 
determination of the religious and secular acts and practices has to 
depend on the facts and circumstances of each particular case with reference 
to the peculiarity of the religious beliefs and tenets. A very close associa¬ 
tion, nay, a sort of identification has been sought between religion on the 
one hand and conscience on the other. Thus article 25(1) of the Indian 
Constitution provides that subject to public order, morality and health and 
to the other provisions of this part, all persons are equally entitled to free¬ 
dom of conscience and the right freely to profess, practise and propagate 
religions. The term conscience may be used in two senses—general and 
special. In the general sense, conscience means the totality of a person 
regarding his spiritual belief, conviction, behaviour and attitude both 
for secular and non-secular purposes. Again conscience in special and 
narrow sense in the context of religion means an individual’s convic¬ 
tion only co.icerning religious and spiritual belief. The point may be 
illustrated thus ; An accused person might be having the pricks of his con- 
science as to whether he will confess his guilt before the court and submit 
to any punishment to be inflicted by it A. min might have come by a very 
rich purse and he might be knowing the real owner who has lo t it, without 
anybody knowing that the purse has been corns by him. In such cases, it 
depends upon his conscience whether he will restore the purse to the real 
owner or not, as in the former illustration it depends upon the accused’s 
conscience whether he should make the confession or not. In such cases, 
it is the question of the individual conscience but it has nothing to do with 
religijn. Hence conscience in the general sense has not necessarily anything 
to do with religion. But in the context of religion, when we speak of con¬ 
science, it means his belief of conviction about the existence or otherwise 
of God, or belief and conviction regarding other practices and observations 
regarding rituals and manners of worships and prayer etc. In some of the 


1 Ratilal v. The State of Bombay 56 Bom. L.R.P. 1184.. 

2 Commissioner of H-R.E. v. L.T. Swamiar 1954 S.C.J. .335; Desaru ,v. Sta'e of 
Mysore (1958 S.C.J. 382), 
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Constitutions including that of U. S. A. the word conscience has not been 
used, but the association of religion and conscience has been laid down by 
judicial decisions. The Indian Constitution has adopted this association 
from other Constitutions or decisions based on them. 

“Our Constitution-makers, however, embodied the limitations which 
have been evolved by judicial pronouncements in America or Australia in 
the Constitution itself and the language jf Arts. 25 and 26 is sufBciently 
clear to enable us to determine without the aid of foreign authorities as to 
what matters come within the purview of religion and what do not”— 
Mukherjee, J.® 

The First Amendment to the Constitution (1791) of the U. S. A. pro¬ 
vides that congress shall make no la v respecting an establishment of reli¬ 
gions or prohibiting the free exercise thereof. This means that there are 
no restrictions or limitations upon the free exercise of religion according to 
the dictates of conscience. “No man in religious matters is to be discrimi¬ 
nated against by the law or subjected to the censorship of the State or of 
any public authority; and the State is not to enquire into or take notice of 
religious belief or expression so long as the citi^en performs his duty to the 
State and to his fellows, and is guilty of no breach of public morals or 
public decorum’’.'' Freedom of religious belief means the right to worship 
God according to the dictates of one’s conscience.® “Man’s relation with 
.God was made no concern of the State. He was granted the right of wor¬ 
ship as he pleased and to answer to no man for the verity of his religious 
views.”® The following observations of Chief Justice Chagla are very perti¬ 
nent regarding the nature of religion and conscience and their inter-relation 
as the Constitution does not define religion and conscience. 

“Religion as used in articles 25 and 26 must be construed in its 
strict and elemologi ;al sense. Religion is that which binds a man with his 
creator. But eveii where you have a religion which does not believe in a 
creator, every religion must believe in conscience and it must believe in 
ethical and moral precepts. Therefore, whatever binds a man to his own 
conscience and whatever moral and ethical principles regulate the lives of 
men, that alone can constitute religion as understood in the Constitution. 
A religion may have secular activities, it may have secular aspects, but these 
secular activities and aspects do not constitute religion as understood by 
our Constitution.”’ 

Though according to the above observations of Chagla C. J. secular 
aspects and activities of religion do not constitute religion, religious prac¬ 
tices and performances of acts in pursuance of religious belief do, in as 


3 Coniiner H R.E. v. L.T. Swamiar A.l R. vl954j S.C. 282, .91. 

4 Cooley, CoDSiitutional Limitations. 8lh Edition, Chapter XIII; Cooley Constitu¬ 
tional Law, P. 260 

5 Downes v. Bld»ell (1901), 182 U.S. 244. 

6 U S. V. Ballard (1944) 322 U S. 78. 

7 Raiilal v. State of Bombay (5^ Bor-;. L.R.P. 86). 
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much as, they are as much a part of religion as faith or belief in particular 
doctrines.® According to Mukherjee J. “What constitutes an essential 
part of religion is primarily to be ascertained with reference to the doctrine 
of that religion itself.® 

The term conscience has not been associated with religion, as it has 
been observed before, in any of the Constitutions of Australia, U. S. S. R., 
France, Japan and Ceylon. The constitution 1936 of U. S. S. R. (Article 
124) provides not only for freedom of religion, but also for anti-religious 
propaganda. Conscience occurs along with the freedom of religion in the 
Constitutions of Eire (Article 44(2) of the Constitution of 1937) and Burma 
(Article 20 of the Burmese Constitution of 1948). As a matter of fact, the 
provisions of Burmese Constitution betray the closest similarity with those 
of the Indian Constitution not only in their fundamentals but in their details 
as vell.^® 

5. Fundamental right to freedom of Religion 


Secularism in the Indian Constitution has been provided for under the 
heading of right to freedom of religion, under Part III dealing with the 
Fundamental Rights. The right to freedom of religion is not absolute and 
unrestricted; it is subject to reservations, restrictions and limitations. In the 
first place, such a right exists subject to “Public order, morality and health 
and to the other provisions” of Part III. The right is confined not only to 
the freedom of conscience regarding religion; it also comprises and includes 
therein the right freely to profess, practise and propagate religion. The 
other provisions of Part III, subject to which the freedom of religion is to 
be understood, refer to the provisions made by Article 25 (b) and Articles 
17, 23 and 31. By Article 25(b), the Constitution provides that nothing in 
this Article shall prevent the State from making any law providing for social 
welfare and reform or the throwing open of Hindu religious institutions of 
a public character to all classes and sections of Hindus.” Article 17 abolishes 
untouchability and forbids it in any form. The enforcement of any dis¬ 
ability arising out of untouchability has been made an offence punishable in 
accordance with law. It can no longer be claimed in the name of freedom 
of religion that untouchability should be tolerated or encouraged. The 
untouchables, mainly, the Harijans, were not allowed to enter the Hindu 
temples as they were claimed to be the exclusive reserve of the caste Hindus. 
There was a big agitation for this purpose and Mahatma Gandhi, the father 
of the nation, espoused the cause of the Harijans. The constitutional pro¬ 
visions on this point embody the rights of temple-entry in favour of the 
untouchables—which were recognised in view of the country-wide agita¬ 
tions and satyagrahas.” Article 23(b) provides that nothing in this Article 
shall prevent the State from imposing compulsory service for public pur¬ 
poses, and that in imposing such service, the State shall not make any dis- 


8 Ibid. 

9 Commissioner of H.R E. v. L.T. Swamniar, 1954 S.C.J. 335 v. Devaru v. State of 
Mysore, 1958 S.C J. 382. 

10 Commr. H.R.E. v. Lakshindra (1954) S.C.R. 1005. 
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crimination on grounds only of religion, race, caste or class or any of them.” 
Article 25 does not exempt religious property from the power of eminent 
domiin conferred by Article 31 (2)^^ Freedom of religion implies not only 
the spiritual or religious beliefs or faith in certain tenets and dogmas on the 
basis of free conscience or judgment, but it also includes exhibition of the 
said belief and ideas in such overt acts as are enjoined and sanctioned by 
religion and further to propagate the religious views for the edification of 
others.^® 


Right to freedom of religion is not only subject to public order, 
morality and health and to the other provisions of part III of the Con¬ 
stitution, the State has been clothed with explicit power to regulate or 
restrict any economic, financial, political or other secular activity which may 
be associated with religious practice. The provision of freedom of religion 
was also not to abrogate any provision of law prevailing in the Stite. 
The Constitution has consciously and carefully discriminated the secular 
.activities concerning religious practices. These discriminations and res¬ 
trictions are bound to affect the religious practices in an indirect manner. 
The State also has been given power to make law providing for. social 
welfare and reform. The Constitution does not provide any power to 
make law for religious welfare or reform. But social reforms cannot 
sometimes be clearly contradistinguished from religious ones. Regarding 
social reform vis-a-vis religious practice. Dr. Ambedkar made a very 
strong assertation in the Constituent Assembly. If there is any conflict 
between religious practice and need for social reform, religion must yield. 
So if religion cannot be touched directly, it can be done indirectly under 
the garb of social welfare and reform. Dr. Ambedkar rightly and un¬ 
ambiguously asserted that the conception of religion m India is very vast 
indeed to cover every aspect of life from birth to death. If such an all- 
embracing conception of religion has to be accepted, any reform would 
be next to impossible and the progress of the country would be stagnant. 
Dr. Ambedkar frankly admitted that no sensible State would in the name 
of religion effect any change in the very essential nature of a religion. The 
legislation, according to him, would only affect questionable practices and 
dogmas which stand in the way of social progress in the country. The 
ideas of social morals and values change with the change in time. Hence 
there is no justification to perpetuate any practice, however closely it may 
be interwoven with religion or religious behaviour when it is against the 
prevailing social conscience and scruples. As it has already been observed, 
clear provision had to be and was very wisely made in the Constitution, 
on account of a country-wide agitation for temple-entry. And even before 
the inauguration of the constitution, several provinces had already enacted 
temple-entry laws for throwing of Hindu religious institutions of a public 
character to all classes and sections of the Hindus. The provision for 
making temple-entry laws had to be made in view of the magnitude of the 
question that was seriously agitating the minds of the people in general 
and the enlightened leaders in particular, otherwise there was hardly any 


11 Dulal V, IPt. Magistrate. A. (1958 Cal. 365), 

12 Suryapal Singh v. State of U P. (1952) S C.R. 1056, 
15 Ratilal V. State of Bombay,.(1954) SCR. f05S. 
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justification for making these detailed provisions in case of particular 
religion only. Similarly explanation I which guarantees the right of a 
Sikh to carry a “Kirpan” is a matter of details regarding a particular 
religif n. In absence of this clear constitutional provision, even a sikh 
could not carry a “kirpan” without an appropriate licence. Even now 
as one Kirpan is sufficient for the purpose of the Sikh religion, even a 
Sikh cannot carry more than one Kirpan or sword without due licence. 


If Article 25 guarantees the right to freedom of conscience and the 
right freely to profess, practice and propagate religion, to all persons, 
individually to exercise their rights either individually or through institu¬ 
tions Article 26 guarantees the right to every denomination or any 
section thereof to establish and maintain institutions for religious and 
charitable purposes, to manage its own affairs, in matters of religion, to 
own and acquire movable and immovable property and to administer such 
property in accordance with law subject to public order and morality and 
health. The word denomination has been defined as a collection of indivi¬ 
duals classed together under the same name ; a religious sect or body 
having a comaaon faith and organisation and designated by a distinctive 
name. The provision of Article 26(b) of the Constitution which guarantees 
every religious denomination or any section thereof “to manage its own 
affairs in matters of religion” has given rise to a great controversy to 
which a reference will be at a later stage (Cf Saifuddin’s case). What is 
“a matter of religion”? As it has already been seen, religion does not 
mean religious belief or conscience alone; it includes also the practices 
which are regarded by the community as parts of its religion. Each reli¬ 
gious denomination is undoubtedly entitled to complete freedom in the 
matter of deciding as to what rites and ceremonies are essential according 
to the tenets of the religion they hold.^® But this does not exclude 
the court to have the right to determine whether a particular rite or 
observance is regarded as essential by the tenets of a particular religion.^® 
There is really some scope for controversy and difference of opinion 
in the interpretation of the expression “matters of religion.” It has been 
. held by the court that sacrifice of a cow is not an essential matter of 
Muslim religion;^’ bigamy or polygamy amongst the Hindus for the 
purpose of having a natural son by marrying a second or third wife on the 
failure of the first wife to get a son is not the essence of Hindu religion, 
as the selfsame purpose might be well nigh served by taking an adopted 
son;^® the mode of representation to the Board for management of a 
Sikh Gtrdwara even though the right of the sikh community to be repre¬ 
sented on the Board may be.^® On the other hand, it has been decided 
by the court that according to the ceremonial law relating to temples, the 


14 Ratilal V. State of Bombay, (1954) S.C.R. 1055 Commr, H.R.E. v. Lahshmindu 
(1954) S.C.R. 1005. 

15 Sarup Singh v. State of Punjab A. 1959 S.C. 860. 

16 Matt Das v. Sahi, A. 1959 S.C. 942; Durgab Committee v. Hussain ; 1961 S.C 1402. 

17 Quareshi v. State of Bihar A. 1958 S.C. 731; Moti Das v. Sahi A. 1959 S.C. 942. 

18 Srinivas v. Saraswati A. 1952 Mad. 193, Ram Prasad v. State of U.P. A. 1961 
All. 334. 

19 Sarup Singh v. State of Punjab (A. 1959 S.C. 850), 




12 


The Law Review 


persons who are entitled to enter into them for worship, where thev are 
entitled to stand and the hour when the public are to be admitted and how 
the worship has actually to be conducted—are all matters of religion and 
as such can be controlled and regulated by the denominations themselves.^" 
It can be clearly seen that the practices just referrtd to are not of 
very great significance, even though they may be regarded as essential 
matters of religion. But of far greater significance is the question of ex- 
communication which vitally affects not only the religious rights but also 
the civil rights. This question will be more thoroughly examined when we 
shall refer to case of Saifuddin. 


Dr. Ambedkar was perfectly right when he asserted in the Con¬ 
stituent Assembly that there is nothing extraordinary in saying that we 
ought to strive hereafter to limit the definition of religion in such a manner 
that we shall not extend it beyond beliefs and such rituals as may be 
connected with ceremonials which are essentially religious.®^ In a case, 
Gajendragadkar (as then he was) observed most pertinently as 

follows : “.with the religious beliefs of the citizen and his religious 

practice, normally the State would not interfere. But if those religious 
beliefs or practices conflict with the matter of social reform or welfare on 
which the State wants to legislate such religious beliefs or practices must 
yield to the higher requirements of social welfare and reform”. His 
Lordship’s following observations also should be taken as a very objective 
caution in discriminating as to what is an essential and what is non essen¬ 
tial practice in connection with religion: “.In order that practices in 

question should be treated as a part of religion, they must be regarded 
by the said religion, as its essential and integral part; otherwise even purely 
secular practices which are not an essential or an integral part of religion 
are apt to be clothed with a religious form and many make a claim for 
being treated as religious practice within the meaning of Article 26. Simi¬ 
larly practices, though religious may have sprung from merely superstitious 
beliefs and may in that sense be extraneous and unessential accretions to 
religion itself”.®® 


Article 27 provides that no person shall be compelled to pay any taxes 
the proceeds of which are spedBcally appropriated in payment of expenses 
for the promotion or maintenance of any particular religion or religious 
denomination. The term person includes a corporation and tax does not 
include fee. It will be incompetent and void to impose a tax on the persons 
belonging to a particular religion even for the promotion or maintenance 
of that very religion.®* 


20 Quareshi V. State of Bihar. A. 1938 S.C. 731; Suryapal v. State of U.P. (1952) 
S.C.R. 1056. 

21 CA.D. VII,781. 

22 The Stale v. Narsu, 53 Bom. L.R. 779- 

23 Durgah Committee v. Hussain Ali, A.I.R. 1961 S.C. 1402. 

24 L.T. Swamiar v. Commr. H.R.E. Madras, 1952 Madras, 613. 
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Article 28 provides that no religious instruction shall be, provided 
in any educational institution wholly maintained out of State funds. If 
any such instruction is provided, the Slate will be non-secular to chat extent 
which is diametrically opposed to the conception of secularism according 
to the Indian Constitution. But this prohibition shall not apply to an 
educational institution which is only administered by the State but has been 
established under any endowment or trust according to which religious 
instruction shall be imparted obligatorily in such an institution. No person 
atteadiug any educational institution recognised by the State or receiving 
aid out of state funds shall be required to take part in any religious instruc 
tions that may be imparted in such institution or to attend any religious 
worship that miy be conducted in such institution or in .any premises 
attached thereto unless such person or if such person is a minor, his guar 
dian has given his consent thereto. By the aforesaid provisions only 
religious instruction is prohibited hut not moral instruction; Private 
educational institutions may impart religious instructions if they are obli¬ 
gatory in terms of the conditions of the trust or the endowment itself 
Such private institutions as are not recognised by the State or do not 
receive aid out of the State funds may make attendance at religious instruc¬ 
tions compulsory. 


6. Scope of Judicial Interpretation 

When a country has its written Constitution, it is for its court to 
decide the validity or otherwise of its constitutional provisions -whenever 
they are challenged. The Supreme Court of India is the ultimate authority 
to pronounce the correctness or otherwise of tie provisions made by her 
Constitution. Fundamental rights to freedom of religion in India have been 
provided by Art, 25 to 28. Freedom of religion in India is not absolute 
and unfettered; it is subject to various conditions, reservations and limita¬ 
tions. Thus freedom of religion is subject to public order, morality, health 
and other provisions of part III; all persons have the right freely to profess, 
practice and propagate religion; the economic, financial, political and other 
secular activities associated with religious practice can be legislated upon by 
the State; the State can provide for social welfare and reform and it can throw 
open Hindu religious institutions of public character to all classes of Hindus 
including the Buddhists, the Jains and the Sikhs. Every rtligious denomi¬ 
nations or any section thereof have been given the right to establish and 
maintain institutions for religious and charitable purposes and to manase its 
own affairs in matters of religion alongwith the right to administer movable 
and immovable properties in accordance with law. Arts. 27 and 2' also 
have made provisions for freedom as to payment of taxes for promotion of 
any particular religion and freedom as to attendance at religious instructions 
or religious worship in certain educational institutions. It is a well known 
fact that any Article, any clause, sub-clause or even a single word in the 
written Constituticn may give rise to a divergence of opinion to be ulti¬ 
mately determined by the Supreme Court. In some of the questions involved 
in a few provisions of the Indian Constitution referred to above the Supreme 
Court has pronounced its judgments. It is true that all the complicated 
questions have not yet come before the court. The important cases have 
already been referred to in their relevant places. It goes without saying 
that under the garb of interpretation and application, the court can give, a 
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entitled to stand and the hour when the public are lo be admitted and hovv 
the worship has actually to be conducted—are all matters of religion and 
as such can be controlled and regulated by the denominations themselves.-'' 
It can be clearly seen that the practices just referred to are not of 
very great significance, even though they may be regarded as essential 
matters of religion. But of far greater significance is the question of ex- 
communication which vitally affects not only the religious rights but also 
the civil rights. This question will be more thoroughly examined when we 
shall refer to case of Saifuddin. 


Dr. Ambedkar was perfectly right when he asserted in the Con¬ 
stituent Assembly that there is nothing extraordinary in saying that we 
ought to strive hereafter to limit the definition of religion in such a manner 
that we shall not extend it beyond belief} and such rituals as may be 
connected with ceremonials which are essentially religious.*^ In a case, 
Gajendragadkar (as then he was) observed most pertinently as 

follows : “.with the religious beliefs of the citizen and his religious 

practice, normally the State would not interfere. But if those religious 
beliefs or practices conflict with the matter of social reform or welfare on 
which the State wants to legislate such religious beliefs or practices must 
yield to the higher requirements of social welfare and reform”. His 
Lordship’s following observations also should be taken as a very objective 
caution in discriminating as to what is an essential and what is non essen¬ 
tial practice in connection with religion: ” In order that practices in 

question should be treated as a part of religion, they must be regarded 
by the said religion, as its essential and integral part; otherwise even purely 
secular practices which are not an essentiil or an integral part of religion 
are apt to be clothed with a leligious form and many make a claim for 
being treated as religious practice within the meaning of Article 26. Simi¬ 
larly practices, though religious may have sprung from merely superstitious 
beliefs and may in that sense be extraneous and unessential accretions to 
religion itself”.*® 


Article 27 provides that no person shall be compelled to pay any taxes 
the proceeds of which are specifically appropriated in payment of expenses 
for the promotion or maintenance of any particular religion or religious 
denomination. The term person includes a corporation and tax does not 
include fee. It will be incompetent and void to impose a tax on the persons 
belonging to a particular religion even for the promotion or maintenance 
of that very religion.** 


20 Quareshi V. State of Bihar, A. t958 S.C. 731; Suryapal v. State of U.P. (1952) 
S,C.R. 1056. 

21 CA.D. Vir,781- 

22 The State v. Narsu, 53 Bom. L-R. 779- 

23 Durgah Committee v. Hussain AH, A.I.R. 1961 S.C. 1402. 

24 L.T. Swamiar v. Commr. H.R.E. Madras, 1952 Madras, 613. 




4 


The Law Review 


15 


la Rati Lai V. State of Bombay,’® while explaining the difference bet- 
in at? clauses (b) and (d) of Art. 26, Mu'cherjee. j said that in regard to 
any sucii*^ of religion, the right of management given to a religious 

which is guaranteed fundamental right which no legislature can take away, 
to the I other hand, as regards administration of property which a religious 
educatiottation is entitled to own and acquire, it' has undoubtedly the right to 
establisl®^®’’ ^tich property but only in accordance with law. This means that 
instruct'tc regulate the administration of trust property by means of laws 
atten^y made. A law which takes away the right of administration altogether 
.would amount to violation of the right which is guaranteed by Article 26(d) 
of the Constitution. 


. In Md. Siddiqui V. State of U. P.,®“ it was held by Malik C. J. that 
persons of whatever sect are entitled to conduct religious procession through 
public streets provided that they do not interfere with the ordinary use of 
such streets by the public and subject to such directions as, the Magistrates 
may lawfully.give to preveat obstruction of the thoroughfare or breaches of 
the public peace. Immediately before independence there were frequent 
dispuus and riots on the occasion of religious processions including immer¬ 
sion of Hindu images on the plea that music before mosque was prohibited 
according to Islam. It was mainly for these antecedents that clear provision 
for the profession of religion in the constitution was made. 


In Quareshi V. State of Bihar®^ it was held by Das C. J. that the Bihar 
Act in so far as it prohibits the slaughter of cows of all ages and calves of 
co'^^s and calves of buffaloes, male and female is valid. But as regards the 
L *. Act and the Madhya Pradesh Act it was declared that they were cons¬ 
titutionally valid in so far as they prohibit the slaughter of cows of all ages 
and :alves of cows male and female but that in so far as they purport to 
totally prohibit the slaughter of breeding bulls and working bullocks without 
prescribing only tests or requirement > as to their age or usefulness they 
offend against Art. 19(1) (g) and are to that extent void. 


In Mati Das V. Sahi,®- it was held that it is well-established that 
there is a presumption in favour of the constitutionality of an enactment 
and the burden is upon him who attacks it to show that there has been a 
clear transgression of the constitutional guarantee. It .cannot be said that 
the power to alter or modify the budget relating to a religious trust or the 
power to give directions to a trustee may be exercised by the Board in 
such a way as to affect the due observance of religious practices in a math 
or temple so as to constitute an encroachmtnt on the right guaranteed under 
Art. 25. 


1954 S.C.R. 1055. 

1954 All. 757. 

que; 

air.p’l‘J59 S C.R. fi?6. 
tff' M.R lv59. SC. 942 
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In Durfah Committee V. Hussain AIj,®® Gajendragadkar J struck a 
note of caution and said that unless a practice is found to constitute an 
essential and integral part of a religion, i's claim for the protection under 
Art. 26 may have to be carefully scrutinised; in other words the protection 
must be confined to such religious practices as are an essential and are integ¬ 
ral part of it and no other. 

8. Saifuddin’s Case (A. 1962 5. C. 853) 

In the various cases referred to above, in different contexts, secula¬ 
rism and the right to the freedom cf religion were not only judicially recog¬ 
nised but also liberally enforced. But this could not be said regarding the 
decision in Saifuddin’s case (A. 1962 S. C. 853) which over-ruled the deci- 
Sion in the case of Saifuddin V. Tayebji.®* In Hasanali V. Mansoorali,’® it 
was held by the Privy Council that the Dai-UI-Mutlaq, as the head of the 
Dawoodi Bohra Community, has the right to excommunicate any member of 
the community. The judgment of the Privy Council was given on Decem¬ 
ber 1, 1947 and within two >ears of this judgment, the Bombay Prevention 
.of Excommunication Act 1949 (Bombay Act 42 of 1949) was passed. The 
Constitutionality of this Act was, challenged by the Petitioner in Saifuddin’s 
case (A. 1962 S. C. 853). On the ground that the provisiohs of this Act 
infringe Arts. 25 and 26 of the Constitution the Sole respondent in this 
case was the State of Bombay. 

The majority judgment was delivered by Das Gupta J. on behalf of 
himself and Sarkar and Mudholkar. JJ. Ayyangar J. concurring, Sinha 
C. J. delivered the minority judgement. According to Sinha, C. J. the Act 
in question was validly and competently passed by the Bombay legislature 
whereas according to the majority judgment the Act was void. Comparing 
the arguments of the majority and the minority judgments, it was submitted 
that the minority judgment is more in consonance with the policy of secu¬ 
larism embodied in the Constitution in Art. 25 to 28. In the preamble 
of the constitution also ‘liberty of belief, faith and worship” was 
secured. Briefly speaking, when the Head of a religious denomination 
is authorised to excommunicate any of its members, the excommunicated 
person will be penalised for acting according to his conscience. Freedom 
of conscience has been guaranteed by Article 25 of the Constitution. It will 
certainly be against the policy of secularism provided in the Constitution if 
one individual is declared competent to control the conscience of the innum- | 
erable members of a particular religious denomination, in the name of 
“management of itf own affairs in matters of religion,” the religious Head 
cannot deprive the members of their fundamental rights to freedom oi reli¬ 
gion vouchsafed by the Constitution. By freedom of religion it is meant 
that a person can have any religion, he can change any religion and he can 
no religion at all. So, afortiori, a person can deviate from the observance 
of any orthodox rituals or practices enjoined by any religion or the Head 
of any religious denomination. The following observation of Sinha C. J. 
are very instructive on this point: 


33 1961 S.c. 1415. 

34 A. 1953 Bom, 183. 

35 A.I R. 194b IP.C.), 66. 
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“The question naturally arises: Can an individual be compelled to 
have a particular belief on pain of a penalty like excommunication ? One 
is entitled to believe or not, to believe a particular tenet or to follow or not 
to follow a particular practice in matters of religion. No one can, there¬ 
fore, be compelled against his own judgment and belief to hold any parti¬ 
cular creed or follow a set of religious practices. The Constitution has left 
every person free in the matter of his relation to his Creator if he believes 
in one. It is thus clear that a person is left completely to worship God 
according to the dictates of his conscience and that his right to worship as 
he pleased is unfettered so long it does not come into conflict with any res¬ 
traint imposed by the State in the interest of public order etc. A person is 
not liable to answer for the verity of his religious views and he cannot be 

questioned as to his religious beliefs by the State or any other person... 

Laws made by a competent legislature in the interest of public order and 
the like restricting religious practices would come within the regulating 
power of the State.” 





THE HINDU MAKRIAGE ACT 1965 : AN EXPERIMENT IN 
SOCIAL LEGISLATION 

By 

B. S. SiNHA, Lecturer, Law College, Jaipur. 

[ 1 ] 

The Hindu family law which till recently remained largely static’ 
grew abruptly after the independence. For the sake of reform in the Hindu 
society many important legislations® have been brought on the statute book. 
Although the reformist movement was generated by a powerful minority 
of Hindus, yet it became successful in its efforts to remodel Hindu 
society on modern lines. The idea to bring social reconstruction of Hindu 
society has gained momentum due to many factors. The supporters of 
the social reform movement were convinced that Hindu society cannot 
survive in its old form because of lessening hold of religion on its members, 
increase in materialism and individualism, force of new ideas of social 
equality and necessity to save Hindu law from religion and archaism etc. 
A "new Simiriti® according to them was required which will emphasise the 
essentials of Hindu Society and effect changes to meet the changing condi¬ 
tions of India and world. While expressing the need of progressive adjust¬ 
ments and suitable modifications Gajandragadkar^ wrote as follows :— 

"All social laws must be based on secular, rational and scientific 
considerations. The test must always be the test of social values, 
‘Dharma’ in its secular sense aims at stabilising social institutions and 
human relations and inevitably the rational test of social utility and the 
compelling considerations of social equality must be allowed their full 
sway in moulding the structure of Hindu law today. The basis 
of Hindu law derived from the proud inheritance of Hindu cul- 


1 See 53 Bom. L R. p. 82 (Journal Section) : Gajendragadkar's view on Hindu Code. 
He observed (p. 106). during the British rule Hindu law tended to be static and 
by reason of the infirmity from which the court suffered its further growth was 
inevitably arrested". 

See also Dr. K. Lipstein: Indian Year Book of International Affairs Vol. VI 
p. 293. The writer observed "British Legislation was slow to adopt Hindu law to 
modern conditions, having regard to the reluctance of the British authorities 
to interfere in matters of ptrsonai law. Thus the respect for the customs and the 
feelings of population may well have rctarted the development in India. 

2. The Hindu Marriage Act, 1955; the Hindu Succession Act 1956. The Hindu Adoption 
, and Maintenance Act, 1956, The Hindu Minority and Guardianship Act, 1956. 

3. See Dr. Radba Krishnan's Foreword to Pandhari Nath Prabhu’s Book; Hindu Social 
Organisation. 

4. P. B. Gajendragadkar’s foreword In the Hindu Marriage Act 1955 by Deolalkar, 
P. U. (Law Book Co. Allahabad, 1964, Second Edn.) 
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ture, history and traditions would naturally be respected but it 
would be an idle attempt to build the structure of today’s Hindu law on 
the texts of ‘Manu’ and ‘Yajnavalkaya’. The legislatures of today 
must bring about such changes and modifications in Hindu law as would 
bring it in conformity with the felt necessities ■ of the present times and 
would receive the whole-hearted approval of enlightened social conscience 
amongst the Hindus.” 

It was due to this urge that reform was needed and attempts were 
required to be made to put Hindu law on more rational basis so that “all 
Hindus are closely knit into one brotherhood of equals” and are governed 
by one law irrespective of ditlerence in caste, creed and sex etc. While 
discussing motives leading to Code. Derrell® observed : 

“The horror which is undisguisedly felt by many Hindus at the 
catastrophe which has befallen their system of family law may not be 
rationally capable of support and it may well be true that reforms where 
theoretically desirable or even inevitable ; but the public accepts the 
statutes not because they have ardently desired them, but because they have 
been assured that they are essential if India is to proceed smoothly towards 
a socialist pattern of society.” 

Some of the main motives for recourse to the codification of 
Hindu law are as follows :— 

1. Features of the existing law which recognised the institution 
of caste were inconsistent with the democratization of the country and were 
therefore to be abolished. 

2. For the same reason, rules of law which placed women at a dis¬ 
advantage as compared with men were to be abolished. 

3. Certain topics of law suffered from uncertainty and a scandalous 
disharmony of decision between various (and numerous) High Courts, and 
an opportunity to render certain that which was uncertain or anomalous 
would be welcomed; and 

4. Finally any amendment which would tend to remove the many 
and striking distinctions between Hindus, and which would appear to render 
them a more homogeneous and unified people, (even if only on paper) would 
be of great political as well as psychological value, and would on that account 
have an independent justification.® However, whatever may be the motive, it 
is now a reality that Hindus are governed by the Hindu Marriage Act 1955. 


5 J.D.M. Derrett: Statutory Amendments of the personal Laws of Hindus since Indian 
Independence, American journal of Comparative law, Vol. VII p. 381. For the 
History of the Hindu Code See H. K. Shah’s Article in 60 Bom. L. R. p. 81-84 
(Journal Section). 

•S. See also the Indian Year Book of International Affairs (1957) Vol. VI 189*211. 
Panikkar : Hindu Society at Cross Road, p. 138 (Asia Publishing House, 1961) 
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We will devote the following pages in considering the judicial impli¬ 
cations of some of the provisions of the Act, i. e. (restitution of conjugal 
right, judicial separation and divorce) and their effects on social reconstruc¬ 
tion. 


It is beyond dispute that the whole field of Hindu Law has its roots 
on Hindu ^Dharma’. It is blended with religion and ethics and puts empha¬ 
sis on the development of inner self of an individual rather than on things 
external. On account of this feeling Hindus regarded marriage as sacrament 
and not a contract. Hence giving gift of the daughter to a suitable person 
is a sacred duty enjoined upon father, which, if duly performed, confer; 
upon him great spiritual benefit,’ or procure a son from lawful wedlocli 
who alone can save facher from hell after his death®, or marriage is invisible 
sacred tie and union of flesh with flesh and bone with bone® are some of the 
notions that grew from sacramental aspect of marriage.^® Hence union of 
husband and wife never contemplated adultery^^ ex-communication,^® or 
conversion^®, degradation^* and apostasy.*® 


The above notions are now largely obsolete and our legislators 
have superseded the old texts and rules of Hindu law by the Hindu Marri¬ 
age Act 1955. The personal law of Hindus was never so drastically 
affected although piece-msal legislations here and there were enacted 
earlier.*® 


7. Velayutha Pandaram V. Suryamurthi Piilai, AIR 1492 Mad. 219: 220. 

8. Manu. Ill, 56. 57, 60. 

9. Tekait V.Basant Kumar Singh (1901) ILR 28 Cal 751. The wife is the ’Patni', 
‘Sah dharmani’ and Sah dharamcharini’. 

10. The Hindu Marriage being a spiritual union of man and woman needs no registra¬ 
tion and is not like the partnership of a joint business firm with an opportunity of 
separating under certain circumstances: See P.K. Acharya; Glories of Indian on 
Indian Culture and Civilization p. 3. 

11. Subbaryya Pillal v. Ramaswami Pillai (1900) ILR 23 Mad 171. 

12. Baijina Kharwa Jina Kalia, (1907) ILR 31 Bom. 366. 

13. Administrator General v. Anantachari (1886) ILR 9 Mad. 466. 

14. The Queen v, Marimuthu. (1882) ILR 4, Mad. 243. 

15. Bipin Chandra v. Prabhavati AIR 1957 S.C. 176. 

16. Some of the Acts are as follows:— 

i) The Hindu Widows Re-marriage Act (No. XV of 1856) 

ii) The Special Marriage Act of 1872 as amended in 1923 

iii) The Special Marriage Act of 1954, 

Iv) The Malabar Marriage Restraint Act 1896, 

v) The Anand Marriage Act 1909, 

vi) The Child Marriage Restraint Act 1929, 
v'ii) The Madras Marukkattayam Act, 1932, 
viii) The Arya Marriage Validating Act, 1937, 

ix) The Hindu Married Women’s right to separate Residence end MaintenanSt? 
Act, 1946, 
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Seme of the changes that are brought by the Hindu Marriage Act are 
revolutionary’ in character, while others envisage minor adjustments. 
Judicial Separatian (Section 10), Divorce (Sec. 13) and remarriage (Section 
15) are some of the new important concepts that have been grafted in the 
marriage laws of Hindus. Apart from the above, inter-caste marriage 
(Sec. 5) has been introduced. The Act recognises both ‘Anuloma’ (marriage 
between a husband of higher caste with a wife of lower caste) and ‘Prati- 
ioma’ (marriage between a husband of lower caste and a wife of higher 
caste) marriages. The Acl also permits marriage among near relativts 
and existing difference between ‘Mitakshara’ and ‘Dayabhaga’ systems 
is abolished. The rule contained in Section 3(fj (Sapinda relationship) 
and s.3(g) (degrees of prohibited relationship) now applies to all Hindus. 
The degree of prohibited relationship has been curtailed.* Sapinda’ relation¬ 
ship extends as far as the third generation in the line of ascent through the 
mother and fifth in the line of ascent through the father. Declaration of 
nullity and invalidity of marriage (Sec. 11 and 12), legitimation of illegi¬ 
timate children (Sec. 16), registration of marriage (Sec. 8), punishment of 
bigamy (Sec. 17 and 18), custody of children (Sec. 26) and disposal of 
property (Sec. 27) are some other areas where the intrusion has been made 
by the Act. 


The Courts have played an active role to save husband and wife 
from taking advantage of provisions of the new Act and getting rid of the 
other party. The Madras High Court in Meganatha’’ and Susheela*^ adopted 
an outlook prevalent in India, England and America regarding the role 
of public policy in marriage. Ramaswami, J., quoted Lord Westbury (in 
Shaw V Gould)^® and adopted his views that where expressed about a 
century ago that “Marriage is the very foundation of civil society and no 
part of laws and institutions of a country can be of more vital importance 
to its subjects than those which regulate the manner and conditions of 
forming and, if necessary, of dissolving the marriage contract’. While 
referring to American jurisprudence,^’ Rama Swami, J.. took special note of 
the fact that marriage is a relation in which public is deeply interested and 
is regulated and controlled by the State. The public policy relating to 
marriage is to foster and protect it, to make it a permanent and public 
institution, to encourage the parties to live together and to prevent separa¬ 
tion. Once the relationship is formed, the law steps in and holds the 


X) The Bombay Prevention of Hindu Bigamous Marriage Act, 194S. 
xii The Hindu Marriage Disabilities Removal Act, 194 1 , 

xii) The Bombay Hindu Divorce Act, 1947, 

xiii) The Hindu Marriage Validity Act, 1948, 

xiv) The Madras Hindu (Bigamy Prevention and Divorce) Act, 1949. 

XV) The Saurashtra Hindu Divorce Act, 1952; and 

xvi) The Madhya Pradesh Prevention of Hindu Bigamous Marriage Act, 1955. 

17- A.l.R. 1957 Mad.' 423. 

18. 1858 3 H.L. at p.8I 

19. 17 American jurisprudence p 154 (See. 12) Andrews v. Andrews, 1V03, 188 U.S, 14; 
Mannaid v HaM 1888, 125 U.S. 190: 31 Law Ed. 654. 
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parties to various obligations and liabilities. It is an institution in the 
maintenance of which the public is deeply interested, for it is the foundation 
of the family and of society without which there would be neither 
civilization nor progress. 


In this cssc Shcimati Susheela alleged that her husfaand bad gone 
through a form of marriage with a ‘harijan’ girl Chandraraathi and a son 
was borti out of this marriage. The petitioner stated that on coming to 
knov this shocking fact fraudulently being kept out of her knowledge, 
she came away from the house of the husband without marriage being 
confummated. On the other hand Meganatha pleaded that there was a 
love affair and not a regular marriage between himself and Chandramathi 
who has borne him a son and that this fact was taken to the notice of the 
petitioner's father before marriage and that not withstanding that, the 
marriage took place by consent of parties and this marriage was consum 
mated before the petitioner and her i'party left his house at mid-night of 
the marriage day. The appeal was dismissed. 


The Court took the realistic view of the situation and not withstand¬ 
ing the apparent difficulties of the parties. Judges favoured that separation 
or liyorce cannot be facilitated otherwise than in accordance with the 
provisions of the Act. The Court cannot give weight to the personal 
prejudices and caprices of the parties. Since marriage involves national 
interest which mus' be preserved at all cost and which can only be achieved 
by making matrimonial relations stable. 

This trend is further visible when we read the judgment 
of Narasinham, C. J., of the Orissa High Court in Arun Kumar 
V Sudhanshu Bala."® It was observed that dissolution or annulment of 
marriage tie is not the mere private concern of the parties, but the state 
is vitally interested in preserving the institution of marriage and the Court 
must be satisSed that there was no collusion.In this case husband (aged 
26 year?) petitioned for a decree of nullity on the ground that his wife 
(aged 23 years) was impotent towards him. The retrial was ordered be¬ 
came of the lack of evidence of abnormality and the fact that neither party 
had led medical evidence. 


[ 11 ] 

The Hindu Marriage Act, 1955 which is a great experiment in social 
legislation has been tested in the Courts on constitutional anvil more than 
once. It will be seen in the following paragraphs that the courts by apply, 
ing sociological interpretations have saved this Act from becoming un¬ 
constitutional. The judges successfully, performing the role of social 


20. A.l.R. 1962 Orissa p. 65: 66. 

21. See also Kishore Sahu v. Mrs. Snehprabha AIR 1943 Nag. 185 where it was observed 
that State is vitally Concerned in fie institulion of Marriage and insists on sirici 
proof and close investigation before it will permit the tie to be dissolved (p. 187); 
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guides, counteracted all the arguments that were stated before them in 
which the constitutional validity nf this Act was challenged. The arguments 
included religious grounds, grounds of discrimination alongwith social and 
moral reasonings. 

The attack on Hindu Marriage Act on grounds of religion came 
before the Allahabad High Court in Ram Prasad Seth V. The State of 
Uttar Pradesh.^* The appellant had no son and it was found on medical 
grounds that his wife is incapable of bearing of a son. The appellant, 
however, had a daughter. It was pleaded before their lordships that without 
a son the appellant will not get salvation and that other religious obligations 
cannot be fulfilled in the family. He wanted, therefore, to marry a second 
wife. Since the appellant was an engineer in the Public Works Depart- 
n ent of the Government of Uttar Pradesh and the Stale Government under 
rule 27 of the Uitar Pradesh Government Servant conduct rules prohibited 
bigamy, he sought the permission of the Government to marry a second 
wife. The permission was refused by the Government. In the mean¬ 
time the Hindu Marriage Act, 1955 came into effect which prohibited 
bigamy. 

The appellant challenged the constitutional validity of the Act on 
the ground that it violated Article 25 of the Constitution which guaranteed 
freedom of religion. The appellant submitted following three contentions 
in support of his arguments 

(i) Article 25 Cl (1) not only gave freedom of religion but also 
protected all religious practices in pursuance of his belief, and it 
is a practice to marry a second wife when son is not born of 
the first. 

(ii) Clause (2) of Article 25 should be construed in harmony with 
clause (1) and at all if there is any conflict between the two, 
clause U) should prevail, and 

(iii) Clause (2) was not intended to permit State Government to 
make laws affecting religious belief and practices of Hindus 
under the pretext of social welfare and reform programmes. 

The argument advanced on behalf of the State Government was 
that since the appellant was in the Government Service, he is bound to 
obey service rules. 

r 

The learned judges, who heard the petition, rejected the contention 
f that the provisions of the Hindu Marriage Act and rule 27 of the U.P. 

Government Servants’ Conduct Rules which prohibit bigamy infringe Article 
S 25 of the Constitution. The judges pointed out that under Hindu Law 
it is not obligatory to marry a second wife if he has no son with the 
first wife. A son could be adopted and the “adopted son” was for all 
purposes as good as natural born son. 


3 > 


22. See also Bhagwanti V. Sadhu Ram A.I.R. 1961 Punj. 181. A.I.R. 1961 All. 334. This 
case was first decided by Justice Mahrotara, See A.I.R. 1957 All p. 411. 
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Moreover, the impugned provisions were saved by clause (2) (b) 
of Article 25.^® The view of the Court was that clause (1) is entireh 
independenc of clause (2) and, therefore, for the purpose of interpretation 
the whole article is to be taken as such and “it is not permissible to stress 
one part at the expense of the other”. As a matter of fact “the second 
clause provides an additional restriction on the right guaranteed by the 
first clause.” In view of this interpretation Article 25 is not affected by 
the provisions of the Hindu Marriage Act. 

The Court was also of the view that the words “providing for 
social welfare and reform” used in clause (2) of Article 25 should not be 
. limited to Hindu religious institutions of a public character. It was the 
finding of the court that sub-clause (b) contemplates three classes of 
legislation: 

(a) Laws relating to social welfare, 

(b) Laws relating to social reform, and 

(c) Laws made for throwing open of Hindu religious institutions 
to all classes and sections of Hindus. 

If the words “providing for Social Welfare and reform” are inter¬ 
preted in the manner as suggested by the counsel for the appellant, the 
sub-clause would really become meaningless for it would read ‘providing 
for social welfare reform... of Hindu religious institutions of a public 
character to all classes and sections of Hindus.” The Court observed 
that the framers of the constitution could not have intended the sub-clause 
to be read in this manner. (P. 336) 

The appeal was accordingly dismissed. 

The Hindu Marriage Act was further attacked on the ground of dis¬ 
crimination and that it violates the principles of morality. We may here refer 
to the case of Haisnam Barunitoni Singh V. T. N. H. O. Bhani DevP* 
decided by the Judici al Commissioner, Manipur. The applicant tried to 
justify his second marriage on two grounds. 

The first objection was that [the Act discriminates between Hindus 
and Muslims and thus infringes Article 15(1) of the constitution. The 
Court could not agree to this view and Datta, J. C. observed that Article 15 
of the constitution confers fundamental right on a citizen as an individual 
and may be called personal. It means that other qualifications being equal 


23. Clause 2 (b) of Article 25 runs as follows :— 

Nothing in this article shall affect the operation of any existing law to prevent the 
state from making any law. 

(a) . 

(b) providing for social welfare and reform or throwing open of Hindu religious 
institutions of public character tc all classes and Sections. 

24. A.I.R. 1959 Manipur, p. 59. 
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the race and religion will not be a ground of preference or disability. 
Similarly Article 14 while prohibiting class legislation does not forbid classi- 
hcation on reasonable grounds.^® 

The second objection related to the principle of morality and ethics 
and it was coatended that the Act gives flip to prostitution. The census 
report reveals that in the population of Manipur the number of females is 
more than males. Accordingly if a man is restricted to one wife only the 
excess number of females could not hope to get married and satisfy their 
biological needs in lawful wedlock with the result that such a situation was 
bound to lead to immorality and traffic in human beings, against which the 
Constitution has set its face. 

The Court could not accept this view. It was observed that it 
is not always necessary that a woman who cannot get married must become 
a prostitute. “Morality is not always connected’ with physique and one 
thing evolution through the ages had done to mankind is to bring under 
greater control the physical aspect of matters and to subordinate it to the 
mind. If it were not so we would not find unchaste married women and 
chaste widows or unmarried women. It cannot therefore be asserted that 
marriage is the panacea for all moral evils.” (p. 21) 

The Judge was also not prepared to accept the plea that because of 
monogamy there is increase in divorce rates in different parts of the world. 
The increase in divorce rate rather indicates that marriage alone is not the 
solution. 

The Judge felt that idea of having several wives at the same time is 
now repugnant to a person of education and culture. Society changes 
from time to time and with it moral values and laws. The Hindu Marriage 
Act is an instance of an utilitarian (aw based on the theory of greatest good 
to the greatest number. It is therefore, not necessary that this Act may be 
advantageous to every one. 

The Judge was convinced that marriage in the present times is not 
for “the purpose of facility in the performance of religious ceremonies.” 
It is a matter of “personal economics”. The Act is in conformity with the 
wishes and desires of women who are advancing every day and who are 
against the old institution of bigamy. If, however, it is conceded, that 


25. Charanjit Lai V. Union of India AIR 1951 S.C. 41; See also State of Bombay v. 
Narasu Appa Mali AIR *952 Bom. 84. In this case it was observed if religious 
practices run counter to public order, morality, health or policy of social welfare, 
then the religious practice must give way. To insist on monogamy is a social reform 
and state is entitled to legislate under article 25 (2) (b). Further it is not necessary 
that the legislation should be of an all-embracing character. Similarly the Bombay 
Prevention of Hindu Bigamous Act cannot be said to discriminate between Hindus 
and Christians and Parsis as provided under Article 15 of ihe Constitution. 

See also Srinivasa Aiyar v. Saraswathi Ammal A.l.R 1952 Mad. 193; L. T. Swamiar 
t V. Commissioner Hindu Religious endowments Madras A.l.R. 1952 Mad. 613 . 

An American case, Davies V. Reason 1889, 133 U.S. 333, may also be referred to 
here. Polygamy was the part of the creed of the Hormon Church and legislation 
was made to affect this practice. It was held not ultra vires of the U.S. Constitu¬ 
tion. Field, J., observed that laws may be made in such a way that they should not 
intwfere with religious beliefs and opinions, though they may interfere with 
religious practies. 
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monogamy is not enforced, where is the guarantee men will come forward 
and take second wife so that the excess number of women is abs jrbed. If 
at all there are two wives or more in a house this will unfortunately lead to 
attendant misfortunes and break up of their homes. 

It will thus be seen from the reasonings of Courts that the Hindu 
Marriage Act is not against religion or constitution of India. It is also 
not discriminatory in nature nor violates the principles of ethics and mora¬ 
lity. 


Another trend that we notice from the judgments of the Courts is 
that the Hindu Marriage Act is a great experiment in social legislation. It 
has superior authority over other laws and sets aside all those rules which 
are inconsistent with its provisions. In Bootan Bai V. Durga Prasad^® it was 
held that the jurisdiction of the regular civil courts to entertain civil suits 
for restitution of conjugal rights by virtue of the provisions of section 9 
of the Civil Procedure Code has now been barred by section 4 of the AcP^ 
However, if there is any special law, which conferred certain rights on the 
parties before the Hindu Marriage Act they are not abrogated by section 4.-® 
In this way this Act has specifically repealed certain existing acts and speci¬ 
fically provided certain provisions which over-ride Hindu Law. However, 
in certain matters, statutory law, customs and usages are still valid.Thus 
it will be seen that in this great experiment of social legislation the age-old 
customs, texts of great ‘rishis’ and sacramental aspect of marriage etc. all 
stand dissolved. 


26. AIR 1959 M.P. 410 

27. See Also the Judgment of Oak, J.. in Balwant Kuwat v. Addl. Munsif Dehradun 
AIR 1959 All. 7 

28. Vasappan v Sarada, AIR 1958 Ker. 39; Kamla Nair v. Narayana Pillai Kumaran 
Nair, AIR 1958 Bom. 12; (1957) 59 Bom. L.R. 536. Sitabai Ramchandra Tondankar 
V. Ram Chandra Raghunath Todankar, AIR 1958 Bora- 116: 118; See also Hirabai 
Ramchandra v. Ram Chandra Rawoo, A1R 1958 Bom 26. 

29. The matters specifically provided in this Act which over-ride Hindu law are 
briefly summarised as follows 

a) Rules of Prohibited degree have been relaxed in some cases (Sec 3 cl. (b) and 
(g)- 

b) Monogam> has been introduced (Sec. 5(1) 

c) Marriage between idiots and lunatic may not be solemnized (Sec. (11). 

d) Marriageable age of male and female has been fixed at 18 and 15 years res¬ 
pectively (Sec. 5 (11). 

e) Registraticn of Hindu Marriage has been envisaged (Sec. 8) ' 

f) Restitution of Conjugil right has been made a part of the Act and not left 
to the general law of specific performance (Sec. 9). 

g) Judicial separation and right of divorce has been granted to either party of the 
marriage (Sec. K^.and 13) 

h) Children born of woid or voidable marriage have been made legitimate (SeCr 16) 

i) Provision has beenVi^de for maintenance (Sec 25) 
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[ HI ] 

Our attention cannot escape from noticing certain judgments of the 
Courts where judges have exhibited that old notion about the female depen¬ 
dency has changed and the wide discretion of the courts in the decrees of 
restitution of conjugal rights is of great use in the Hindu Society, specially 
when we notice that marriage bond is on the verge of breaking up due to 
misunderstandings of the spouses or the intrigues of the relations. 

f 

Even before the Hindu Marriage Act it has been insisted by the 
courts that marital intercourse not only should continue but in exceptional 
cases it will exercise a sound iudicial discretion by imposing conditions 
upon a decree to secure the welfare of the wife.®® Before this Act unlike 


The following Acte stand repealed 

i) The Hindu Marriage Disabilides Removal Act, 1946. 

ii) The Hindu Marriage Validity Act. 1949. 

ill) 1 he Bombay Prevention of Hindu Bigamous Marriage Act, 1946. 
iv) The Bombay Hindu Divorce Act, 1947. 

V) The Saurashtra Prevention of Bigamous Marriage Act. 1950, and 
vi) The Saurashtra Hindu Divorce Act, 1952. 

In certain matters, however, the statutory law, customs and usages stiil 
prevail. Thus the Hindu Marriage Act will not affect:— 
a Any right recognised by custom or conferred by any special enactment to 
obtain the dissolution of Hindu marriage irrespective of the fact as to whether 
it was solemnized before or after 18th May 1955 (Sec 29 (2) 

h) Any proceeding pending on tSth May 1955 for dissolution of any marriage or 
for judicial separation (Sec. 29 (3) 

c) Marriage solemnized between Hindus under the Special Marriage Act, 1954 
whether before or after 18th May, 1955. (Sec. 29 (4) 

d) Any marriage solemnized between Hindus before 18th May 1955 which is 
otherwise valid, simply because the parties belonged to the same 'Gotra’ or 
•Pravara’ or belonged to different religions, castes, etc.. Sec. 29 (I) 

e) Any marriage between parties related to each other within prohibited degrees 
or by sapinda relationship if the custom of usage governing them permits 
such a marriage (Sec. 5 (iv) (v) 

The following Acts still continue to remain valid and in force :— 

i) The Hindu Widows Remarriage Act, 1856. 

ii) The Divorce Act, 1869. 

iii) The Anand Marriage Act, 1909. 

iv) The Child Marriage Restraint Act, 1929. 

v) The Arya Marriage Validating Act, 1937, and 

vi) The Special Marriage Act, 1954. 

See Binda v. Kaunsilia (1888) 13 All. 126. The Court observed in this case .that the 
texts of Hindu Law relating to conjugal cohabitation and imposing restriction 
upon the liberty of wife, and placing her under the control of her husband, are 
merely moral precepts, but rules of law. 
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England the action for restitution of conjugal right was, according to ihe 
Privy Council,^’ in the nature of a suit for specific performance. But the 
Act gave a statutory recognition to this remedy.®" 

The Courts while dealing with this remedy have cared to see. that a 
reasonable cause to leave the other party actually existed. The exact test 
of reasonable cause is, however, difficult to lay down and it varies with 
the changed social circumstances of the society. In Gurdev Kaur 
V. Sarwan Singh®® Grover, J., refused a decree because on complaints that 
the peiiiioner kept his wife in illegal confinement and that she was subjected 
to cruel treatment, ihat she lost her eye-sight because of injury inflicted by 
the husband, who caused her to cohabit with other men and a magistrate 
had made an order for the wife’s custody under section 100 of the Criminal 
Procedure Code. 

In Gurcharan Singh V. Waryam Kaur ®* Dua, J., refused a decree on 
the ground whether or not the petitioner ill treated his wife, showed- dis¬ 
interest in her delivery, doubted the parentage of the child which in effect 
amounted to attribution of immorality to the wife. 

In a case filed before the Allahabad High Court®® the wife pleaded 
and proved maltreatment and legal cruelty by her husband and father-in-law. 
It was also alleged that her father-in law had bad intentions and her husband 
wanted her, to be available for others. It was held that these grounds were 
sufficient and good enouga to constitute a reasonable excuse for living sepa¬ 
rately within the meaning of Sec 9(1). 

In Rukman Kanta V. Faquir Chand,®® before Shamsher Bahadur, J., 
of the Punjab High Court the ground oi reasonable excuse again came for 
consideration. It was observed by the learned judge that a decree for resti¬ 
tution of conjugal right can only be granted when it is proved that one of 
the spouse left the other without reasonable excuse. The plea of desertion 
raised by wife was not accepted because desertion is not shown to be for 


31. MuDshee Buzioor Ruheem v. Shumsoonisa Begum 11 M.I.A. 551. 

32. Sec. 9 of the Hindu Marriage Act runs as follows :— 

1) When either the husband or the wife has without reasonable excuse, with¬ 
drawn from the society of the other, the aggrieved party may apply to the 
District Court, for restitution of conjugal rights and the Court on being 
satis fied of the truth of the statements made in such petition and that there, 
is no legal ground why the application should not be granted may decree 
restituion of conjugal rights accordingly. 

2) Nothing shall be pleaded in answer to a petition of restitution of conjugal 
rights which shall not be a ground for judicial separation or for nullity of 
marriage or for divorce. 

This section is similar to Section (15) (1) of the English Matrimonial 
Causes Act, 1950. 

33. AIR 1959 Puffi. 162. ' 

34. AIR 1960 Punj. 422 ; 425. 


55. Mango V. Prem Chand AIR 1962 All. 447. 
36. AIR 1960 Punj. 493; 
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the statutory period of two years. Letters written by the husband in anger 
that he would have nothing to do with his wife’s people thereafter and that 
the husband’s demand for money or his, taking away ornaments are normal 
incidents of married life and there is no legal cruelty. There is no collusion 
or connivance in this case and apparently the petitioner has not taken any 
advantage of his own wrong in seeking the relief. The appeal w.as accord¬ 
ingly dismissed.^^ 

Individual instances can be multiplied but the inference and the atti¬ 
tude of the judges so far the restitution of the conjugal right is concerned 
is that the remedy, if granted, depends upon the facts, of each case. Apart 
from the commission of matrimonial offence by a party his or her character 
and antecedents cannot be overlooked, Reasonable excuse is subject to 
interpretation and each case is to be judged on its own merits and that such 
conduct which is shockingly disregardful of human decencies may well justi¬ 
fy a reasonable excuse. When a question of immorality of women is 
involved the Courts have taken special care to protect the wife for future. 
After acrimony, mutual distrusts and faithlessness no wife, in India, will 
consider herself safe while she goes to husband’s place. In her mind there 
will be always a lurking apprehension that the husband may take revenge 
in some way or the other. The Courts viewed, in such circumstances, that 
(o compel wife lo associate with the husband, will amount to throw her at 
his mercy and judges accordingly refused decree for restitution of conjugal 
eights. 

It is, therefore, submitted that the status of marriage is one in which 
the whole society has an interest. It is not because of religious and ethical 
considerations but because economic and social stability of the society 
depends much upon marriage, hence law takes note of weakening of marri¬ 
age tie. But law cannot regulate the form of agreement between spouses. 
Their promises are not sealed with seal and sealing wax. The consideration 
that obtains for them is that natural love and affection which counts for so 
little in the cold course.®® But it is seen that very often unavoidably 
marriage bond looses and the law intervenes to allow couple to live apart. 
Judicial separation is such a provision of law that has been incorporated in 
the Hindu Marriage Act. 


37. See also Mohan Lai V. Shanti Devi AIR 196{ All. 21 (Custom forfeiting right of 
out-casted husbaod to society of wife is not enforceable in law. Restitution of 
conjugal right cannot be refused on that ground; Tirath Kaur v. Kripal Singh, AIR 
1964 Punj 28 (where the wife refuses to resign her job which compels her to live 
away from her husband and join him it cannot he said that she has not deserted him 
or has not withdrawn from his society without a reasonable cause. Hence the 
application of the husband for restitution of conjugal rights cannot be dismissed 
merely because she has expressed a desire that the marriage should continue and 
also her consent to visit the husband and to allow him to visft her accordingly. 

See also Shakuntala V. Ba'u Rao. AIR 1963 M.P. 10 and Putul Devi v. Gopi 
Mandal, AIR 1963 Pat 93, the Court observed.that having regard to the conditions 
obtaining in India the importance attached to the purity of matrimonial relations, 
a case of g'eater mental distress and real apprehension of harm and injury for a 
vyife than her husband’s suspicion or faithlessness and unchastity on her part 
could not be conceived. Under such circumstances decree for restitution of 
conjugal rights could not be granted 

38 Lord Justice Atkin in Balfour v Bslfour 1919, 2 KB 571. 
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"N 

The following grounds have been laid down on which at the instance 
of either couple judicial separation can be granted b} the Court 

fa)- Desertion,®® 

(b) Cruelty, 

(c) any party suffering from a virulent form of leprosy, 

(d) anj party suffering from venereal disease, 

fe) unsound mind, and 

(f) after marriage either party had Sexual intercourse with any 
other person than his or her spouse. 

While framing the Act, the Parliament intentionally did not permit 
judicial separation on comfortable terms. It must be shown that 
the respondent has deserted the petitioner for atleast two years immediately 
from Cbe date of pceseaCsCiaa of the petition. The Court wiil only look 
into the petition if the period deserted is continuous. In Sitabai V. Ram 
Chandra*®, Chagla, C. J., was of the opinion that in matrimonial law deser¬ 
tion by one party to the marriage does not confer upon the other party a 
right of divorce. Desertion is a matrimonial offence, but in its very nature it 
is very different from other matrimonial offences like adultery or cruelty. 
In its very nature desertion is a continuing marital offence and it is not 
completed until a suit is filed for divorce on the ground of desertion.*^ 

Desertion must be judged from the course of the conduct of the 
party. The Courts in many decisions*® have insisted that there must be 
clear indication from the conduct that there wus repudiation of inherent 
marriage duties and that there was determinatiou to put an end to marital 


39. Desertion are of five types (a) the spurious deserter^who leaves his family to escape 
Irom financial responsibility or to secure charitable relief, (b) gradual deserter who 
is forced to stay away from home by reason of his occupation, or because he is an 
immigrant away from his family and native land, (c) the intermittent husband who 
is a chronic periodic deserter and who leaves home at some what regular intervals 
due to some domestic difficulties and return when he is free from the difficulty, (d; 
the ill-advised marriage type who deserts the wife When he finds that the relation¬ 
ship between them is quite unsatisfactory because of hastily arranged or ill-suited 
marriage, and (e) the last-resort deserter who makes a complete break with his 
family only when he finds it difficult to make adjustment with his wife: See B. B, 
Babank: A Study of Family Desertion (Chicago) 1916 pp. 37-39-Quoted in the 
Indian Journal of Social Work Vol. XXI p. 33. 

40. AIR 1958 Bom. 116. 

41. For the meaning of desertion see Explanation to Sec. 10 (1) See also. Meena v. 
Lachman AIR I960 Bom. 418 : 420 and AIR 1964 S C. 40; Pulliah v. Rujliinaganima. 
air 1963 Andh Pra. 323, Rayden on Divorce p. IZg (fith Edn.J, Holsbury's Laws 
of England paras 452 and 454 at pp. 241 to 243 (3rd lEd.) Vol. XIl. 

42. T. Rangaswami v. T. Arvindammal AIR 1957 Mad 243; Meena v. Lachman 
(Supra note 41) 
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relationship. Courts have also refused to put emphasis on who left the 
matrimonial home first in the case of desertion. The husband may make 
it impossible for his wife to live in his house. If in that state of ■ things the 
vvife leaves the matrimonial. home, it is the husband who is guilty of 
desertion. The husband is guilty of constructive desertion. In deciding 
the question of desertion the Court has to look at the conduct of both the 
parties.*^ 

Intention to desert the other spouse is very important factor which 
the courts have in view while deciding case on desertion. In iCako V. Ajit 
Singh^* parties were married many years ago. At the time of marriage 
Ajit Singh was 8 or 9 years old and Kako, his wife, was 20 years old. After 
nine years of marriage ‘Muklawa’ ceremony was held and wife lived with 
husband for a short while. A son was born who died soon after and subse¬ 
quently Kako left her husband’s house and went to her parents house. 
Since then they never lived as married persons. Judicial separation was 
granted by the Subordinate Judge to Ajit Singh. The wife appealed to the 
Punjab High Court. The appeal was dismissed, t he Court observed that 
the party who deserted had an intention"*® to forsake and abandon perma¬ 
nently the other to bring about the withdrawal of co-habitation without 
reasonable cause or excuse. 

Thus the attitude of the courts while dealing with cases of desertion 
has been to look carefully into the facts which justified that there was wilful 
and deliberate desertion; there was no consent express or implied of the 
deserted party and desertion, as a matter of fact, was against the wish of 
the deserted partv and that there was also no reasonable cause for 
abandonment The courts meticulously watched and examined above 
factors in order to protect interests of the society. They have not allow¬ 
ed to loosin the marriage bond unnecessarily nor allowed any unavoidable 
hardship to persist in the case of those married couples who could not 
adjust and wanted to part with. 

Cruelty similarly presents another difficult ground for the judges to 
grant judicial separation. It was once upon thought that there must be 
physical violence before court would pronounce it cruelty on which judicial 
separation was possible. But now this view has been rejected*®, and reasona¬ 
ble apprehension in the mind of the petitioner that it would be harmful or 
injurious to live with other party is enough to constitute legal cruelty.*’lt is. 


43. Leela Devi v. Manohar Lai AIR 1959 M.P. 349; See also Dave Kantilal v Bai 
Indumati AIR 1956 Sau. 115; Rukman Kanta V. Faquir Chand AIR 1960 Punj 493; 
Narayan Prasad v. Prabha Devi AIR 1954 M.P. 28. 

44. AIR I960 Punj. 328 

45 See also Bipin Chandra v. Prabhabati AIR 1957 Sc. 176. Peruttlai Naicker v. 
Sitalakshmi AIR 1956 Mad 415, Rajlakshmi Ammal v. W. Jambu Linga Mudaliar 
AIR 1956, Mad. 195; Kuppanna Goundan v. Palaniammal AlR 1955 Mad 471 :472, 
46. Gurdev Kaur v. Sarwan Singh MR 1959 Punj. 162. 

47 Udayanath Dakhin Ray v. Shiv Priya Devi AIR 1957 Orissa 109. 
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therefore, in the opinion of the Judges, cessation of marital intercourse, 
studied neglect, indifference on the part of the husband and assertion that 
the wife is unchaste are all factors which do amount to undermine the 
health of the wife and thus serve the purpose of establishing cruelty.^* 

The Judgment of Gurcharan Singh V. Smt. Warjam Kaur^® is also to 
the same effect. In this case the wife was taken away by her father on the 
ground of ill-treatment by her husband. The husband did not care to send 
money when she was in the family way or even care to take interest in the 
child. The husband’s petition for conjugal rights was dismissed by the 
Punjab High Court in that the husband was guilty of matrimonial offences. 
While dealing with cruelty Dua, J., observed as follows ;— 

‘•Whether or not isolated acts of violence amount to cruelty nor¬ 
mally depends on the faces and circumstances of each case and 
the modern tendency of the society is at least to treat with 
disapproval acts of violence or assault towards women. New 
rules of social behaviour and conduct must, therefore, be 
recognised by the Courts in determining what would amount 
to cruelty in the present set up, and the court would be disin¬ 
clined to dismiss lightly the so-called isolated acts of 
violence and assault as not amounting to cruelty, if the victims 
of such assaults resent and take exception to them.”®® 

The courts, it will be seen, have changed the old concept of cruelty. 
The homely metaphor that the camel needs protection from the. last straw 
which is to break its back or even from the penultimate straw which threa-. 
tens to do so has not remained judicially unnoticed,®^ The Courts have also 
looked to the moral and mental cruelty of the parties.®® 


Generally it is seen that when a court decides a case of judicial sepa¬ 
ration on the ground of cruelty in fact the social climate, standard of behav¬ 
iour, comfort and general environment of Hindu Spouse in addition to the 
considerations of caste and custom are all kept in view. These concepts 
generally develop and new rules for maintaining the dignity of women in 
the new social set up emerge specially when there is advancement in the 
standard of living.®® Such change is necessary and desirable in view of 
saving women from hardship due to the traditional submissiveness of Indian 
Women. Women in our society, normally submit themselves to their fate 
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and bear ill-treatment at the hands of their husbands, and unless a climax 
is reached they usually do not take the desperate step of going to a Police 
Station to lodge a report. The poor financial condition of such women 
and lack of proper understanding on their part would also stand in their 
way of securing a proper medical certificate. Mere absence of medical 
certificate can thus hardly be considered to be a strong circumstance dis¬ 
crediting the testimony with respect to maltreatment of the wife at the hands 
of her husband. There is public policy discernible in the recent legislative 
measures whereby attempts have been made to raise the social status of 
woman in this Republic. New rules of social behaviour and conduct in 
respect of the status of women in the Indian society of today must be recog¬ 
nised and kept in the forefront by the courts while determining what would 
really-amount to cruelty under the Hindu Marriage Act.®* But pleas con¬ 
sisting of ‘trivial acts which are the only wear and tear of married life or do 
no more than show that the parties are at arms length’ should be avoided. 

Judicial separation can also be obtained on the ground of venereal 
disease, leprosy and unsoundness of mind. The reason for the incorpora¬ 
tion of these grounds in the Act appears to be that they make social life 
and intercourse with people impossible. 

Adultery®® is yet another ground on which petition for judicial separa¬ 
tion can be filed. The Indian society in general is very conservative and if 
a man and woman who are not husband and wife are living in a room it 
would not be unreasonable to think that they live in adultery. If it is found 
that there existed undue familiarity or illicit connection or that there 
was opportunity for them, it would amount that they lived in adultery.®® 

The adulterous behaviour can also be inferred from other circum¬ 
stances e.g. suspicious circumstances, improper behaviour and compromi¬ 
sing letters etc.®^ The judicial opinion has been that direct proof of adulterv 
is very rare and even if produced it is looked with disfavour as it is highly 
improbable that any person could be witness to acts which are generally 
performed with utmost secrecy.®® 

In Rajni V. Prabhakar®® petitioner became aware of the relationship 
of his wife with co-respondent when the letters written by co-respondent 
to her were discovered from her trunk. He was entitled, therefore, for 
judicial separation. The difficulty of direct evidence was further noticed 
by Wazir C.J. in Tribat Singh V. Mst. Bimla Devi.®® In this case the wife 
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was absenting herself from her house for four to six days at a stretch and 
had been seen more than once with a total stranger to her husband’s family 
and no explanation was given by her for having been seen in the company 
of that stranger at diferent places. These facts lead to an irresistible 
conclusion that she had contacted illicit connection with that man and 
had been living in adultery with him. 

A suit of judicial separation on the ground of adultery was dismissed 
by the Punjab High Court where it was alleged that the petitioner’s wife 
has committed adultery and as a result of which an illegitimate child is 
born.®' The court was of the opinion that in order to substantiate chrrges 
of adultery merely on the basis of birth of an illegitimate child it must be 
satisfactorily established that the birth of the child was clearly as a result 
of adulterous intercourse. Onus of non-access is always on the person 
who alleges it. 


From the review of the above cases it appears that it is the duty of 
the court to weigh evidence with care and give effect to its just preponder¬ 
ance. It w'ould be incorrect to give a decision of adultery only on 
suspicion. The circumstances must also be such which unavoidably lead 
to the conviction that criminal intercourse has actually taken place. The 
courts are the guardians in keeping intact the sanctity which the law 
attaches to the marriage and‘only on idle gossip the marriage bond is not 
to be set aside. It is further to be noted that words in Cl. (f) of Section 
10 “had sexual intercourse with any person other than his or her spouse” 
mean that a single lapse from virtue would entitle him or her to obtain 
judicial separation; whereas words used in Sec. 13 sub sec. (1) Cl.'(l) 
that “living in adultery” signify series of lapses. But this distinction 
appears to be of no importance because even once there is moral degrada- ; 
tion that purity of body and mind and that sanctity which attached to the 
Hindu marriage can never be recalled back, it does not matter whatever 
may be penance or sincere desire of condonation later on. 

I V ] 

As seen above it is in the best interest of the society that marriage 
should be monogamous and that it should last for life. It has been also 
recognised that due to human Weaknesses some marriages do not endure 
for life. In such cases it becomes necessary that marriage tie be dissolved 
and parties set free to enter into new marriages. The state has, however,, 
recognised that in certain circumstances it would be contrary to public' 
policy and would inflict hardship on individuals if the marriage could not 
bedissolved.®* 

Marriage proves to be a failure due to variety of reasons. Due to 
crowded conditions of life frictions and disagreement arise between hus¬ 
band and wife and during course of time the gulf between the couple is 
so wide that ultimately their union breaks. In Hindu society it has been 
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frequently observed that marriage takes place at a very early age and 
generally the boy or the girl does not have any hand to choose his or her 
partner; which leads to marital disharmony Moreover, due to spread of 
education, standard of living has become high and the Hindu woman is 
no longer prepared to bear the ill-treatment at her husband’s place. This 
social and economic emancipation of women is responsible for divorce. 
A dangerous situation that is slowly and slowly arising out in our society 
is the tendency to shirk responsibilities of marriage i.e. for example women 
go to earn money, husband avoids and postpones having children; old 
husband-wife Hindu concept is fast diminishing which exposes marriage 
to new strains and some husbands are not prepared to accept changed 
position of women. 

Thus on account of these reasons and of acceptance of doctrine of 
matrimonial offences, marriage is now terminable by divorce. The Hindu 
Marriage Act provides for the following grounds of divorce®® :— 

Other parly i) is living in adultery. 

ii) has ceased to be Hindu, 

iii) is suffering from incurable leprosy for three years, 

iv) is of incurably unsound mind for three years, 

v) is suffering from venereal disease in a communi¬ 

cable form for three years, 

vi) has renounced the w'orld by becoming 'sanyasV, 

vii) is not heard for seven years, 

viii) had no cohabitation for two years after judicial 
separation, and 

ix) bad non-compliance with decree for restitution of 
conjugal rights for two years. 

Wife may also apply for divorce, if 

1. a) husband has married again before the Act, and 

b) the other wife is alive at the time of presentation of 
petition. 

2. a) husband is guilty of rape, sodomy or bestiality. 

It would be seen from the review of the above grounds that desertion 
and cruelty which are grounds for judicial separation are not grounds for 
divorce although indirectly when co-habitation does not take place for two 
years after judicial separation, divorce can be sought when cruelty or 
desertion was the ground for judicial separation. 


<3. See Section 13 of the Hindu Marriage Act, 1955. 
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The Courts have been plagued by the divorce petitions. The courts 
are not prepared to enlarge the scope of the grounds of divorce. The 
court, therefore, refused to grant divorce on the ground of custom which 
is not a ground given in the Act. It was observed that it is not the function 
of the court constituted under the Hindu Marriage Act to grant a decree 
or declaration of divorce on the basis of custom.®* 

The Court have to carefully balance the doctrine of “raairimonial 
offences” and ‘‘breakdown of marriage” before they pronounced divorce, 
decree. Adultery which is a matrimonial offence, provides a ground for 
divorce. The condition is, however, that he or she must be “living in 
adultery”. The principle is not taken very rigidly. The changing condi¬ 
tions in the society demand that circumstantial evidence must be taken to 
be sufficient to prove that woman is leading an adulterous life. Thus when 
a woman is found absent from her bouse for five or six days continuously 
and seen in the company of a stranger it is an irresistible conclusion that 
she had contacted illicit connection with that man and is living in adultery.®^ 
Similarly in a petition by the wife against her husband it was found from 
the evidence of the other woman that the husband and this other woman 
had lived together and cohabited for several years, as the result of which 
two childern were born to them and at the time when the petition was made 
they were living under the same roof. It was held that it was impossible, 
to hold that the connection between them had altogether ceased and 
that it could be fairly inferred that the husband had adulterous connection 
with the other woman. The Court may presume adultery when 
it is satisfied that a guilty attachment subsisted between the parties and that 
opportunities occurred when a guilty intercourse might, with ordinary 
facilities, have taken place.®* fBut the courts also give warning that the 
evidence adduced by the petitioner must be looked into with utmost 
caution and circumspection, because dissolution of marriage is a grave 
matter which affects not merely the parties to the suit but their children, 
relatives, social circle and society in general.®^ 

■i 

Justice Kapur of the Supreme Court in White v. White*® was of the 
view that the evidence must be clear and satisfactory beyond the mere 
balance of probabilivies and conclusive in the sense that it will satisfy what 
Sir William Scott described in Lov^don®* as “the guarded discretion ofv^fl 
reasonable and just man”. Kapur, JA adopted the observation of Lord Mad' 
Dermott in Preston Jones V. Preston\Jones*«. 
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“The jurisdiction in divorce involves the status of the parties and the 
public interest requires the marriage bond shall not be set aside 
lightly or without strict enquiry. The terms of statute recognise 
this plainly, and I think it would be quite out of keeping with the 
anxious nature of its provisions to hold that the Court might be 
‘satisfied’ in respect of a ground for dissolution with some thing 
less than proof beyond reasonable doubt. I should perha ps add 
that I do not base my conclusion as to the appropriate standard of 
proof on any analogy drawn from the criminal law. I do not think 
it is possible to say, at any rate since the decision of this house in 
Mordaunt V. Moncriffe'^' that the two jurisdictions are other than 
distinct. The true reason, as it seems to me, why both accept the 
same general standard —proof beyond reasonable doubt—lies not m 
any analogy but in the gravity and public importance of the issue 
with which each is concerned” 

Adultery can only be a successful ground in a divorce case if it is 
proved that the spouse is living in adultery. Isolated acts do not amount 
to “living in adultery”. A plaintiff who alleges that the defendant “lives 
in adultery” has to prove a course of the conduct over some period with 
repetition of adultery, with the same or more than one person. Between the 
individual laose and life as common prostitute, there are gradation of 
increasing impurity; where exactly the jccasional lapse deepens into a “life 
in adultery” is a question of fact depending upon the repetition and ihe 
brazenness of the conduct, the signs of remorse and readiness to turn back, 
but it certainly begins at the stage below the first lapse.’^*' 

The phrase ‘living in adultery’ was considered at a great length in 
Rajni V. Prabhakar Vyas, J., who delivered the judgement in this case, 
was of the opinion that ‘living in adultery’ means a continuous course of 
adulterous life as distinguished from one or two lapses from virtue. Ts 
living’ cannot mean ‘wasdiving’. If these words are to be construed in a 
narrow way the purpose of the Act is frustrated. The judge after consider¬ 
ing the old authorities^^ observed, “the intention of the legislature was to 
relieve a spouse from being tied down to an object and agonising life with 

a partner who was living in adultery with another person.and this 

intention could be defeated if a spouse, proved to have been living in 
adultery about the time the petition was filed, could successfully plead from 
temporary cessation from such life immediately prior to the petition as a 

ground for refusing a decree for divorce.On the other hand it is clear 

that too loose a construction must also be not put on these words. For 
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attracting the operation of these words, it would not be enough if the 
spouse V as living in adultery sometime in the past but had ceded from 
such life for an appreciable duration. It would not be possible to lay 
down a hard and fast rule about it..-for invoking the application of clause 
(e) of sub-section (1) of section 13 it must be shjwn that the period during 
which the spouse was living an adulterous life to the filing" of the petition 
that it could be reasonably inferred that a petitioner had a fair ground to 
believe that when the petition tvas filed, she was living in adultery.”'^ 

We may mention below the other remaining grounds for divorce 
briefly as there is not much discussion in the courts about them. 

Conversion to another religion is also a matrimonial offence for 
which divorce can be granted. Renunciation of the world by entering any 
religious order is also a ground of divorce under the Act. The Supreme 
Court in Sital Das V. Sant Ram” observed that the man who becomes an 
ascetic severs his connection with the members of his natural family and 
being adopted by his preceptor becomes, so to say, a spiritual son of the 
latter. The other disciples of bis ‘Guru’ are regarded as his brothers 
while the co-disciples of his Guru are looked upon as uncles and in this 
way a spiritual family is established on the analogy of a natural family. 

Unsoundness of mind, leprosy and venereal disease as grounds of 
divorce have been judicially noted in Ananth Nath v. Lajjabati Devi.'* 
The Court was of the view that no other ground except these can be the 
foundation for avoiding maniage. Hence concealment of tuberculosis, 
which is not an incurable disease^ could not entitle the aggrieved party 
to get divorce. The Court did not extend the scope of the divorce as 
it might disturb unnecessarily social set up and may be against sound public 
policy. 


The Act further provided that if a spouse has not been heard for seven 
years, divorce may be granted. This provision facilitates remarriage and 
if children by the second marriage, their legitimacy may not be doubted. 

Now by an amendment of the Hindu Marriage Act it has been 
provided that any party may seek divorce if there has been no cohabitation 
for two years after judicial separation. Lastly non-compliance with decree 
for restitution of conjugal rights for two years would be also a ground of 
divorce. 

In sub-section (2) of section 13 two grounds are mentioned for getting 
divorce only from wife’s side namely re-marriage of the husband before 
the commencement of the Act and when husband is guilty of sodomy, rape 
and bestiality. 


u. AIR 1958 Bom. 264 : 267 
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[VI] 

In conclusion it may be submitted from the above discussion that 
the Hindu Marriage Avt is the fulfilment of the declaration of the fuling 
party to bring equality and remodel the Hindu Society. In order to bring 
a social change in the fuajority community Western ideas have been infused 
in the eastern thoughts and ideologies-a fusion of cross currents in the 
Indian conditions which could only be successful in disturbing existing 
social structure. 

The restitution of conjugal rights’ clause in the .\ct on the pattern of 
the English Matrimonial Causes Act 1950 has served no useful purpose. I^he 
Indian judges have followed the trends of English decisions . and thus 
opened an unfortunate chapter in the records of the Indian judiciary wth 
an attempt to assinilate inconsistent and chaotic English rulings. 
English cases were decided by ecclesiastical courts and reflected a theological 
bias. But today the same type of cases are decided by the High Courts 
where social consciousness is a special feature.” It would be a grave error 
thus to adhere to English decisions in this country where the social set up 
and social norms are altogether different from England. 

It is to be remeffibered that in the Joint Committee Report mefnbers 
were not unanimous sO far the clause relating to the restitution of conjugal 
rights was concerned. The report stated: “The idea that one of the parties 
to the marriage being unwilling to live with the other should be forced to 
do so by the decision of the Court is preposterous. It is inhuman and 
immoral to compel two people to live as husband and wife when one of both 
find it impossible to do" [page 16). It was lurfher remarlced that “the resti¬ 
tution of the conjugal rights smacks of eighteenth century approach to the 
problem of unhappy lUarriage. It is true that the Court with its well develo¬ 
ped social science may lead an unwilling horse to the water but it can never 
force the horse to drink.” (page 22). 

Thus the restituiion of conjugal rights clause is of no practical 
utility and serves only as a stepping stone for getting a decree of judicial 
separation or divorce. 

Enforcement of monogamy by law and erection of divorce Courts 
in India have been responsible for infinite mischief and sorrow. It needs 
no mention that in the absence of divorce and judicial separation 
few Hindu homes were unhappy, but by the introduction of these new rules 
a large number of Hindu homes are experiencing bitter results. Evil is 
spreading like a contagious disease involving literate and illiterate, poor 
and wealthy, socially advanced and orthodox backward alike. 

If home is not healthy and family is not vigorous, nation can also 
not be strong. Family hfCj by this Act, is thrown into confusion. The 
injection of divorce and judicial separation into “mother cell” has affected 
the. NNbole social body. Indian woman was regarded as bigi^y modes'^ nrii 
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pure. It is difficult for the Indian woman to resist new mirage in (the garb 
of social equality and consequently the entire root of our social order is 
getting weaker. “Mothers are the cells of our social body. The man can 
be corrupted and the society may continue sound, but if something befalls 
woman, every thing becomes rotten society runs towards perdition’’.’® It is 
no secret that many dangers have begun coiling round the Hindu women 
and experience shows that they cannot after the enforcement of this Act 
escape from falling a prey to them. 

The Act has opened old controversies and well-established marriage- 
knots are getting loose as now divorce can be had for those marriages 
also which were solemnized before it. 


Monogamy was an ideal with the Hindus but in certain cases bigamy 
was permitted by ancient Hindu law givers. This Act has made the 
provision of monogamy absolutely rigid. A large section of Hindu popu¬ 
lation will be satisfied if in certain cases (like when there is no issue and 
wife is medically declared unfit to bear the child) second marriage may be 
permitted. Such cases may form exceptions to the general law. 

If it is admitted that divorce is good source to get rid of unhappy 
life, it will not be also ignored the difficulties which the married couple 
faces afterwards. Economic dependence of women upon men in the Indian 
society creates immense difficulties to divorced women. Moreover, the 
divorced husband also poses a great menace to the society. Under the 
Hindu traditions it is considered degrading to give the band of a virgin 
girl to a person already married and later on divorced. Therefore the 
divorced husband finds very great dffiiculty io get another wife The same 
thing is equally applicable to a divorced woman She finds difficult to find 
a husband because virgins are available and no Hindu brought up in old 
religious traditions will like to marry a woman who has,already shared a 
bed. We may here ignore a very negligible minority, called the 
reformists, who are prepared to marry widows. Thus Hindu society by 
the pressure of circumstances compels the divorced couple to remain 
without a partner. This invites and breeds evil and consequently prosti¬ 
tution and other sexual vices find convenient market in the society. Thus 
in a deeply religious and largely illiterate community like that of Hindus 
the weakening of the bond of sacramental marriages has led to social and 
moral confusion. Sex morality of Hindu society never touched such a low 
mark in view of the fact that the Act provides and facilitates opportunities 
for moral lapses. 


Its repurcussions are also felt on children. Their general outlook 
becomes marred by separation of parents. This brings maladjustment and 
forces' social degeneration. 


It is a cardinal principle of social legislation that it must follow a 
general public demand. The Hindu Marriage Act was not decidedly a 

voice of the majority of the population. The provisions are non-Hindu 
r.\^. . 
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in character and are intended to destroy Hindu society and religion in the 
garb of social welfare law. The most important function of a progressive 
state is to help its people to maintain and preserve their moral and religious 
values. By the introduction of this Act the State has not stood up with its 
solemn duties. 

It is a matter of common experience that the Courts are unable to do 
justice on domestic affairs. When a case of divorce is heard in a court 
usually we find that charges of adultery, infidelity and cruelty are labelled 
against each other. No one can deny, that howsoever ajudgemay.be 
learned and master of the situation of the facts, he cannot be supposed to 
do justice in such cases. Therefore, it is submitted that it would be 
beneficial for the society to take the divorce out of the world of lawyers 
and law courts and interpose a family centre where counsellors, psycho¬ 
logists, psychatrists and doctors and religious priests could use their skill 
and attempt to save the marriage. It is degrading beyond doubt to move, 
the machinery of the divorce, court where bare human weaknesses, natural 
and un-natural are unfolded which could otherwise be made to pass in 
silence and without publicity. 

The present trend in the Hindu society as revealed by the digest is to 
go for annulment of marriage. It brings economic ruins to both the sides. 
Heavy fees are. paid on legal advice, considerable amount is spent on 
court proceedings and orders of maintenances which could have been easily 
avoided had the provisions were not so firm and so rigid. 

One very great danger which is hovering in the mind of an orthodox 
Hindu is that by restricting marriages by wa) of monogamy, the Hindu 
population of the country will decrease day by day in comparison to Muslim 
population. Muslims are multiplying in great ratio either because they are 
not restricted to adhere to the principle of monogamy or by practising 
conversion or by fleeing from neighbouring country due to economic and 
other pressures there.'^® The result w'ould be in a couple of generations 
that Indian population would be predominantly Muslim, and the division 
of the country again may be feared. It is, therefore, necessary that a 
uniform civil code be enacted for every section of the Indian population. 

This experiment in social legislation has, therefore, miserably failed 
in giving stability to new social ideas. It is not in conformity with the 
social change and has not secured general consensus of public approval. 
When any particular law is regarded as foolish or obnoxious by a consi¬ 
derable body of citizen, it is likely that they will rejoice in breaking it. 
Law breaking then becomes a matter of pride and special pleasure is taken 
in doing it, and public opinion, in a perverse way, makes illegal conduct 
heroic. Enforcement of law of this kind is never honestly done and the 
result is that the moral stature of the society goes down and the high 
purposes for which the state exists are neglected.®® This experiment, if 
watched with open mind, created the above results. 
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We are in complete agreement with the observation of Ranade who 
once remarked®^ “you cannot have a good social system, when you find 
yourself low in the scale of political rights, nor can you be fit to exercise 
political rights and privileges unless your social system is based on reason 
and justice. You cannot have a good economical system when your social 
arrangements are imperfect. If your religious ideas are low and grovelling, 
you cannot succeed in social, economical or political sphere.” This experi¬ 
ment only lowered our religious ideas and thus social, economical and politi' 
cal structures are all affected. 

New dangers have crept in the Hindu society by the promulgation of 
‘New Family Charter’—a charter incapable of creating happy family relation¬ 
ship and which is full of serious limitations—a device to give and insurance 
policy to women—and a wicked scheme to put children as pawn in a battle 
between their parents. We are to clear this tangled web. 

The offshoots of the evils can timely be trimmed if we have in our 
possession correct and up-to-date statistics with regard to family relations. 
The data can certainly help us in formulating our policies and meaning¬ 
ful conclusions can be drawn with their help. It is, therefore, absolutely 
necessary in India to have correct statistical information about the cases of 
judicial separation, restitution of conjugal rights, divorce, cases of bigamy, 
circumstances in which marriage broke down, economic, social and 
educational level of the couple, the conditions of the couplc< after, divorce 
and many other problems. The Central Government or the State'Govern' 
ments appear to possess no such up-to -date and sufficient information. Quick 
compilation of such information will certainly help us in ametding pur Hindu 
Fainily Charter before it is too late. 


81. Ranade : Essays on Religioas and Social Reform p.- 20^ 


A NOTE ON ‘CONTINUOUS SERVICE’ IN THE CASE 
OF INDUSTRIAL EMPLOYEES 

by 

P. G. Krishnan 

Lecturer, Faculty of Law, Lucknow UNiVERsiry 

The one determining factor that goes to confer the different ‘service 
benefits’ to an employee is his ‘length of service’. ‘Length of service’ in 
its turn would be determined by the period of ‘continuous service’, or in 
certain circumstances where the employment is in the same establishment 
or, in similar and like occupations, by the totalling of the different periods 
of ‘continuous service’. 

• • • 

In the employments of Government, semi-Government organisations 
and autonomous bodies created by Statutes, the manner of calculation of 
the period of ‘continuous service’ is generally provided by the rules framed 
under the enabling Statute. The case of the Industrial employees falls outside 
the purview of these rules. The service conditions of this lot is governed 
by the terms of the contract with their employers or the conventions of the 
respective concerns. The bulk of the Industrial workers (excluding those 
in the public sector undertakings) are thus either governed by no rules or 
governed by the rules of their barganing capacity, and is regulated only by 
the Industrial Employment (Standing Orders) Act. 

J 

In India, the machinery of collective bargaining has not acquired, that 
much of momentum and efficiency proportionate to the industrial growth. 
Under the existing economic ahd employment conditions, with the weak 
bargaining capacity of Trade Unions, it is unlikely and improbable that uni-, 
form service conditions would emerge through collective agreements between 
the employer and employees. In the context., either legislative activity or in 
the alternative, judicial determinations could alone secure a more favour¬ 
able climate of uniform service conditions which is necessary to ensure 
harmonious relationship between the employers and their employees. 

In spite of the fact that the Factories Act^ 1948, made provision for 
service conditions of the employee that come under the definitioii of ‘work¬ 
man as defined in that Act and the Industrial Employihent (Standing Orders) 
Act of 1946* provides'the means of knowing the service conditions; as these 
apply only to particular segments of the Industrial workers® a sizeable portion 
of the Industrial workers still remain anomalously at the benevolent nature 
of their employers as far as the service conditions that govern them are 
concerned. 


1 Act No. LXII of 1948. 

2 Act No. 20 of 1946. 

3 The former applies only to the Factory workers and the' latter applies only to 
establishments employing hundred or more workers. 
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In administering the Labour Laws, calculation of‘continuous period 
of service’ becomes necessary to determine the many benefits conferred by 
the respective Statutes, and it becomes all the, more important where i ques¬ 
tions of gratuity, retrenchment, lay-off and strikes arise. Where consequent 
to illegal strike or lock-out, there appears an absence from duty, break in the 
service is evident and the period of ‘continuous service’ stands broken.* 

The Industrial Disputes Act. 1947®, did not contain any provision enab¬ 
ling the calculation of the period of ‘continuous service’, nor was the expres' 
sion defined in the Act. But the legislature thought it necessary to introduce 
in the general definition section of the Act, sub-section (eee) defining the 
term continuous service to serve as the definition for the whole of the Statute; 
'and it was so done by the Amending Act of 1953.® Section 2 (eee) provided; 

“ ‘Continuous service’ means uninterrupted service, and includes 
service which may be interrupted merely on account of sickness 
or authorized leave or an accident or a strike which is not illegal, 
or lock-out, or a cessation of work which is not due to any fault 
on the part of the workman.” 


The said Amending Act of 1953 besides providing Section 2 (eee), 
introduced Chapter V-A, which provided a section relating to retrenchment 
and lay-off compensations, as well. In this Chapter V-A, Section-25 B 
defined the expression ‘‘One Year of Continuous Service” for the 
purposes of the succeeding sections 25 C and 25-F which dealt with retrench¬ 
ment and lay-off compensations respectively. Section 25-B ran as follows 


"Definition of One Year of Continuous Service ; For the 
purposes of Section 25-C and 25-F, a workman who, during 
a period of twelve calendar months, has actually worked in 
an industry for not less than two hundred and forty days shall 
be deemed to have completed one year of continuous service 
in the industry. 

Explanation : In computing the number of days on which a 
workman has actually worked in an industry, the days on 
which— 

(a) he has been laid-off under an agreement or as permitted by 
standing orders made under the Industrial Employment 
(Standing Orders) Act, 1946, or under this Act or under any 
other law applicable to the industrial establishment, the largest 
number of days during which he has been laid-off being taken 
into account for the purpose of this clause; 

(b) he has been on leave with full wages, earned in the previous 
year ; and 


4 A.I.R. 19S3. S.C„ 47. 

5 Act No. XIV of 1947. 

6 Act No 43 of 1953, 
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■ ' (cj in the case of a female, she has been on mitefnity leave; so 
however that the total period of such maternity leave shall not 
exceed twelve weeks, 
shall be included.” 

Thus wherever, the provisions of Industrial Disputes Act applied 
le question of continuous service’ became relevant, Section 2 (eee) was 
jferred to. But where the question of retrenchment or lay-off compensa- 
lons arose, and ‘one year 0 / continuous service’ was the material considera- 
ion. Section 25-B was invoked. 

The Supreme Court had occasion to consider the expression 
continuous service’ in two of its recent decisions. 

f4/s Jeewan Lai (1929) Ltd. v. Its Workmen" 


In this particular case, Clause 3 of an earlier award* of an Industrial 
Tribunal came up for interpretatioii. The award in its clause 3 stipulated 
hat “On voluntary retirement or resignation of an employee after 15 years’ 
continuous service-gratuity at the same rate as above.” The facts of the 
case were as follows : — 

An employee who joined the appellant firm in 1929 submitted his 
resignation on August 31, 1957. In the period of his service there was a 
break of 8| months from February to October (1945) when he had remained 
absent from duty without permission or leave. Out of a claim for gratuity 
an industrial dispute arose which was taken to the Labour Court, Bombay, 
which decided in favour of the employee. The appellant challenged the 
jurisdiciion of the Labour Court in the High Court of Bombay and ques- 
•ioned the order of the Labour Court. In the meantime, the Government 
Df Bombay referred the question of interpretation of the term ‘continuous 
lervice’ contained in the said earlier award (which was in issue before the 
Labour Court) to the Industrial Tribunal. 

' Before the Tribunal the employee claimed the benefit of Clause 3 of 
tie said award and the gratuity amount accordingly as his case was 
ne of resignation. The appellant contended that the employee was 
pt in continuous service for the required period since there was a break of 
i months which affected the continuity of his service, making his claim 
ncompetent under the Clause 3 of the award. The Industrial Tribunal 
■ejected this contention. The Tribunal held that the words ‘continuous 
Jervice as used in the award in question means service not broken or 
nterrupted by the termination of the contract of employment by either 
he employer or the employee or by operation of law.® 


7 A.I.R. 1961, S. c.. 1567. 

8 The award given in 1951, by the Industrial Tribunal, pertain to a dispute between 
tbs appellant and their workmen, on certain demands made by the latter, . ■ 

9 A.I.R. 1961. S.C.. 1^68. 
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Before the Supreme Court, it was .argued by. the appellant that 
unauthorised absence from work should cause a break ,in service so that if 
an employee, after unauthorised absence from work, is allowed to resume 
work after such unauthorised absence he should not be entitled to claim 
continuous service in view of the break in service. To support, counsel 
canvassed the decision of the Supreme Court in B. & C. Co. Ltd v Workers 
{A.I.R., 1953, S.C., 47) where the Court decided that the period of illegal 
strike interrupted the continuity of service for the purposes of entitling a 
claim of holidays with pay under Section 49- B (i) of the Indian Factories Act, 

But the Supreme Court was of the view that “the meaning attributed 
to the words ‘continuous service'in the context of Factories Act may not 
have any material bearing in deciding the point in the present case.” The 
Court also observed that ‘‘The same comment falls to be made in regard to 
the argument based on the definition of the expression ‘continuous service’ 
in Section 2 (eee) of the Industrial Disjjutcs Act, 1947”^® 

The Court proceeded to hold that ‘continuous service’ in the context 
of the scheme of gratuity framed by the Tribunal in. the earlier reference 
postulates the continuance of relationship of master and servant between the 
employer and his employees.” If the servant resigns his employment or if 
the employer terminates the service of bis employee that brings the conti¬ 
nuity of service to an end. If the service of an employee is brought to an end 
by the operation of any law that again is another instance where the 
continuance is disrupted; but it is difficult to hold that merely because an 
employee is absent without obtaining leave that itself would'bring to an end 
the continuity of his service. Similarly, participation in an illegal' strike 
which may incur the punishment of dismissal may not by itself bring to an 

end the relationship of master and servant.mere participation in 

an illegal strike cannot be said to cause breach in continuity for the 
purposes of gratuity.” On the other hand, ‘‘if an employee continues to be 
absent from duty without obtaining leave and in an unauthorised manner 
for such a long period of time that an inference may reasonably be drawn 
from such absence that by his absence he has abandoned service, then such 
long unauthorised absence may legitimately be held to cause a break in the 
continuity of service. It would thus always be a question of fact to be 
decided on the circumstances of each case whether or not a particular 
employee can claim continuity of service for the requisite period or not.” 


The Court found in dismissing the appeal that the finding of the 
Tribunal was substantially correct in rejecting the contention that there 
was a break in the continuity of service, though there may be circumstances 
wjuch warrant the inference that unauthorised absence amounted to 
abandoning of service which could constitute a break in service. 

In this connection it is important to note the observation of the Court 
regarding the application of Section 2 (eee) of Industrial Disputes Act. The 
Court observed : ^ 


10 A.I.R. 1961, S.C., 1557, at 1569 
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“.This definitions^ is undoubtedly relevant in dealing; with the 

question of continuous service by refeience to the provisions of ifae Indus¬ 
trial Disputes Act hut its operation cannot be automiatically extended, in 
dealing with an interpretation of words “continuous service” in ah award 
made in an Industrial dispute unless the context in which the expression is 
used in the award justifies it. In other words, the expression “continuous 
service” may be statutorily defined in which case the definition will prevail. 
An award using the said expression may itself give a definition of that ex¬ 
pression and that \vill bind parties in dealing with claim arising from the 
award.”^* ■ ' 


Digwadi Colliery V. Their Workmen” 

In this case, Section 2 (eee) and Sections 25-B and 25-F of the 
Industrial Disputes Act came for the consideration of the Supreme Court. 
The facts were, a workman who was working as badli, but who had comple¬ 
ted 240 working days in a period of 12 calendar months, was terminated 
by the employer without notice or payments of wages in lieu of notice or 
compensation. The workman claimed that he was a permanent workman 
and therefore the benefit of Section 25-F”, read with Section 25-B”. The 
employer contended that the workman was temporary and that he had 
not fulfilled the two conditions of (a) continuous service, and (b) service 
for not less then one year; as the service was intermittantly broken. In 
support, Section 2 (eee) of the Act was canvassed before the Court. 


The Supreme Court expressed the view that “The definitions in 
Section 2 of the Act do not apply if there is anything repugnant on the 
subject or context and the question is whether the definition of ‘continuous 
service’ can at all apply in considering Section 25-F, when what is meant 
by the expression ‘one year of continuous service’ in Section 25-F is by 


11 Referring to definition of ‘Continuous service* in Section 2 (eee). 

12 A.l.R 1961, S.C. 1567 at 1569. 

13 A.l.R. 1966. S.C. 75. 

14. “25-F : Conditions precedent to retrenchment of workmen —No workman emploj ed 
in any industry who has been in continuous service for not less than one year 
under an employer shall be retrenched by that employer until— 

(a) the workman has been given one month’s notice in writing indicating the 

reasons for retrenchment and the period of notice has, expired, or the 
workman has been paid in lieu of suce notice, wages for the period of 
notice; / 

Provided that... / 

(b) the workman has been paid, at the time of reiren«bhfflent, compensation. 
which shall be equivalent to fifteen days' average pay for every completed 
year of service or any part thereof in excess of si/months; and 

(c) notice in the prescribed manner is served on the Appropriate Government. 

15 Refer, supta^paget 44-45. 
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section 25-B specially stated.^® If section 25-B had not been enacted the 
contention of the employers would have been unanswerable, for the words 
of section 25-F would then have plainly meant that the service should be 
for a period of 12 months without interruptions other than those stated 
in section 2 (eee) itself.” But section 25-B says that for the purposes of 
Section 25 F a worlcman, who, in a period of 12 calendar months ba.s 
actually worked for not less than 240 working days shall be deemed to have 
completed one year of continuous service. Service for 240 da} s in a period 
of twelve calendar months is equal not only to service for a year but is to 
be deemed continuous even if interrupted. “Therefore, though section 
25-F speaks of continuous service for not less than one year under the 
employer, both conditions are fulfilled if the workman has actually worked 
for 240 days during a period of twelve calendar months. It is not necessaiy 
to read the definition of continuous sendee into Section 25-B because the 
fiction converts service of 240 days in a period of twelve calendar months 
into continuous sendee for one complete year.”^' 

In the first case the Court maintained that unauthorised absence from 
work would under certain set of fact-situations constitute a break in sendee 
affecting the continuity of sendee, while in the second case it was held that 
service even though interrupted, be deemed continuous atd complete, if 
in a period of 12 calendar months the employee had worked 240 days for 
purposes of Retrenchment Compensation as conternplated under Section 
25-F, by apphing in the former case Section 2 (eee)'and in the latter 
section 25-B. 

It must be noticed that in the latter case the Supreme Court has 
questioned the proposition of applicability of section 2 (eee) to section 
25-F, in the light of the special provision of section 25-B. Thus it 
necessarily leads to the conclusion that section 2 (eee) is meant for general 
application to the Statute as a whole excluding those special provision'^ 
for which a particular definiti-an is supplied. BesideSj the point reraain.s 
as pointed out by the Supreme Court-that section 2 (eee) of the Industrial 
Disputes Act is relevant for cases that arise under that Statute and hence 
the definition of the expression ‘continuous sendee’ is a very important 
one as regards matters relating to employment conditions in the field of 
industrial relations. 

The Amending Act of 1964^® introduced another change in the 
Statute. The sub-section (eee) was deleted from Section 2, and Section 
25-B was amended to stand as follows : 


“25-B. Definition of Continuous Service For the purposes of 
this Chapter : 

1. A Avorkman shall be said to be in continuous service for a 
period if he is, for that period, in interrupted service, including 
service which may be interrupted on account of sickness or 


16 i.r., Asfar as Section 25-F is concerned. Section 25-B alone is applicable and 
Seciion 2 (eee) is not applicable. Therefore, Section 2 (eee) is meant for other 
Sections of the Act. ' 

17 A I.R. 1966, S.C, 75 at 77. . - 

IS Act No. 36 of 1964. ' 
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authorised leave or an accident or a strike which is not illegal, 
or a lock-out or a cessation of work which is not due to any 
fault on the part of the workman ; 

2. Where a workman is not in continuous service within the 
meaning of clause (1) for a period of one year or six months, 
he shall be deemed to be in continuous service under an 
employer— 

(a) for a period of one year, if the workman, during a period of 
twelve calendar months preceding the date with reference to 
which calculation is to be made, has actually worked under the 
employer for not less than— 

(i) one hundred and ninety days in the case of a workman employed 
below ground in a mine; and 

(li) two hundred and forty days, in any other case; 

(b) for a period of six months, if the workman, during a period of 
six calendar months preceding the date with reference to which 
calculation is to be made, has actually worked under the 
employer for not less than— 

(i) ninety-five days, in the case of a workman employed below 
ground in a mine; and 

(ii) one hundred and twenty days, in any other case. 

Explanation For the purposes of Clause (2), the number of days 
on which a workman has actually worked under an employer shall include 
the days on which— 

(i) he has been laid-ofi' under an agreement or as permitted by 
standing orders under the Industrial Employment (Standing 
Orders) Act, 1946, or under this Act or under any other law 
applicable to the industrial establishment; 

(ii) he’has been on leave with full wages, earned in the previous 
j ear ; 

(iii) he has been absent due to temporary disablement caused by 
accident arising out of and in the course of his employment; and 

(iv) in the case of a female, she has been on maternity leave; so 
however, that the total period of such maternity leave does not 
exceed twelve weeks.” 

From the Amendments the following consequences follow : — 

1. For the purposes of the different provisions of the Act, baring 
Chapter V, the expression ‘continuous service’ stands undefined; 

2. The definition of ‘continuous service’ as provided in section 
25-B, though stands to be applicable to the whole of Chapter V-A instead 
of sections 25-C and 25-F alone; it does not materially alter the scope 
of application of the definition for the purposes of the Statute: 
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'3. For the eligibility of retrenchment and lay off coinpensations, 
the ‘continuous service’ required is reduced to a shorter period of six 
months. 

From the foregoing analysis and discussion, it is evident that the 
question of ‘continuous service’ would arise in many a situation other than 
contemplated under Chapter V of the Industrial Disputes Act—say where 
strike, lay off and lock-out are concerned, to determine questions of com¬ 
pensation and gratuity and the many other benefits that accrue by virtue 
of employment, and long period of service 

Thus by the 1964 Amendment though the application of section 25-B 
is extended to the whole Chapter as against its original limited scope pric^ 
to the amendment, the deletion of section 2 (eee) from the geoero^ 
definitions of the Statute, deprives the Statute of a well-defined criteria ^ 
generally applicable. Before the Amendment of 1964, in spite of the narroj 
application of section 25-B the Statute had a definition of ‘continue! 
service’ in section 2 (eee) for and assistance applicable to the whole sphjj,g 
of Industrial matters coming under the Industrial Disputes Act. This,^g^ 
is submitted, would tend to create more problems than that it sough 
resolve. 

In the light of the Supreme Court’s observation that the &Ameran^r 
Act had only consolidated Section 2 (eee) and Section 25-B at once p’ 
and as the provision of Section 25-B stands its applicability is limit 
Chapter V, for the purposes of other Sections of the Statute, whi bas 
questions of ‘continuous service’ arise the Act is without a defi’-tioo 
Hence to facilitate clarity and to bring about unifoi mity in the intefts it 
lion and application of the provision of Labour Law it would be 
to re-introduce Section 2 (eee) as it stood prior to the Amendment of |ons 


PARLIAMENTARY CONTROL OVER EMERGENCY IN INDIA : 
A STUDY IN THE PROBLEMS 

Krishna Bhagwan, ll.m. 

Lecturer, University School of Law, Jaipur 


Emergency provisions form a notable feature of the Indian Constitu¬ 
tion. Such provisions, giving wide and extensive powers to the > executive 
are not found in any Constitution of the world where the system of common 
law prevails. At the time when the chapter relating to emergency provisions 
.was introduced in the Constituent Assembly, it was subject to acrimonious 
ttack bj many of the prominent members who thought they were inconsis- 
mt with the democratic provisions embodied in the Constitution. Even 
le majority of the members favoured its inclusion reluctantly. They 
sired that there should be adequate precautionary measures against 
sstble disruptive forces destroying the democratic fabric of the nascent 
nstitution. In this paper, therefore, an attempt will be made to examine 
extent to which this desire of the members of the Constituent Assembly 
d be fulfilled, limiting the discussions to the provisions dealing with 
gency arising out of war or internal disturbances. 

''Article 352 of the Constitution declares that if the President is 
ed that a grave emergency exists whereby security of India is threatened 
T, external aggression or internal disturbance, he may, by proclamation 
on w ha declaration to that effect. The President is further authorised to 
the df^ proclamation of emergency even before the actual occurrence of such 
1 situation, if he is satisfied that there is imminent danger of such an 
'uality. In declaring the emergency he is the sole judge in law to 
ie the emergency situation. No court in the country is competent to 
lenge the discretion of the President whether there exists such a situa- 
. of emergency or not. The only organ, it is said, capable of making 
ctive checks on this unfettered discretion of the President is Parliament. 


In the letter of the Constitution, two precautions have been taken 
linst the misuse of this unfettered power of the President. Firstly, the 
oclamation of emergency has to be laid down before each House of 
;rllament for approval. Secondly, the proclamation ceases to be operative 
/ the expiration of two months unless, before the expiration or that period, 
1 is approved by resolutions of both Houses of Parliament. In practice, 
iowever, there are a number of lacunae in the Constitution which create 
^inany problems incapacitating Parliament to control the emergency declaring 
powers of the President. These problems will be dealt with under three 
main headings. 
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I. Issue of Proclamation 

The President, under the provisions of the Constitution of India is the 
only competent authority to declare emergency in the whole country or any 
part thereof provided he is satisfied that a grave situation exists whereby 
the security of India or any part of its territory is threatened due to war 
or external aggression or internal disturbance. It is not necessary that 
there should be actual occurrence of war or aggression or disturbance. ISo 
other organ of the government is competent to declare emergency. It is 
purely at the subjective satisfaction of the President, He is the sole judge 
to realize the gravity of the situation in country necessitating the declaration 
of emergency. Thus the Constitution has relied more on the Presidential 
discretion in the matter of emergency. The critics in the Constituent Assembly 
strongly objected to the conferring of such great power on a single man who 
may become a dictator in times to come. The makers answered the critics 
emphatically in the negative. The members of the Drafting Committee, 
during the course of discussion on emergency provisions, repeatedly 
emphasized that the President is only a constitutional head.^ Alladi 
Krishnaswami tried to stress that the expression “President” in every 
Article of the Constitution must be understood as a cabinet responsible 
to the people and to the Legislature as much during the war as it is during 
peace.® Members like H.V. Kamath and others objected to this approach 
to the solution of the problem. Why should the Executive be made 
powerful at the expense of the Legislature, they asked.® One of the members 
answered that a legislature elected on adult franchise could not be trusted 
with the security of India,* Secondly, the Legislature is not always in 
session, and it is the Executive that declares the emergency. They cited 
the example of England where the Executive is the organ which declares 
the emergency. It may be said that in England, the Executive is 
competent to declare emergency, but there is an automatic summoning of 
Parliament within five days. The Parliament, practically within no time, 
can disapprove of the Executive declaration of emergency. In India, the 
emergency can continue for two months. Thus here there are more 
chances of the President acquiring a kind of dictatorial power in his hands. 


Alladi Krishnaswami’s assertion that “President” must be understood 
as a cabinet responsible to Lok Sabha and also to the people cannot be 
accepted as wholly true. The provisions of the Constitution dealing with 
the emergency matters do not provide that the President’s satisfaction of 
the situation would mean the satisfaction of the Cabinet or Council of 


A- 


9 C 150, T.T. Krishnamachari aaid : 

scheme of the Constitution has been envisaged on the basis that the 
y resident is a constitutional head even though we have not put in it so many wordi 
2 v'vhin the Constitution...” 

,D. 545-546; at another place Alladi similarly observed : 
repr^'®5"'^ont means the Central Cabinet responsible to Parliament in which 
pav/efl .,^ves from various units which form the component parts of the Federal 
3f9C.A.D'.5r -■ 

4 ibid 111-12. ^ 


' at 124. 
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Ministers. It is purely the subjective satisfaction of the Cabinet. He may 
not declare the emergency even if the Cabinet may advise him, provided 
the party to which the Council of Ministers belong do not have enough 
majority in the House to bring a motion of impeachment against the 
President. Even if it is supposed that the President would act on the 
advice of the Council of Ministers, a determined President could still misuse 
the powers in declaring emergency, and if the Ministers objpct, he could 
as well dismiss the Council of Ministers, dissolve the House, appoint a 
ministry of his hand-packed men and issue the proclamation. If he happens 
to be the Head or the leader of the majority, party in the House, he can 
easily utilise the opportunity to become a dictator, but if he is not. and the 
majority is against him, he can dissolve the House and promulgate ordi. 
nance. This can be easier if he and the mijority in the Council of 
States belong to the same party. Further, it is only the President 
who is competent to declare emergency. Even if both Houses of Parliament 
pass a resolution for the declaration of emergency and the President does 
not want that emergency be declared, no proclamation of emergency can 
be issued. Thus, Parliament is incompetent to declare emergency in the 
country. What is more, it cannot even advise the President in the 
matter. 

Lastly, the discretion of the President in the declaration of emer¬ 
gency is final. No judicial court including the Supreme Court can challenge 
this discretion of the President. The court cannot decide whether or not 
there exists such a situation in the country which may be needing the 
proclamation of emergency. It would be unable even to entertain the 
matter whether the President judiciously exercised his discretion. 

Thus, an unfettered discretion has been vested in the President in 
proclaiming emergency in the country. However, this power of procla¬ 
mation substantially differs from similar power under other constitutions 
where it generally belongs to Parliament. 

II Approval of the Proclamation 

The Constitution lays down that proclamation of emergency may be 
revoked by a ?^ibsequent proclamation of the President or it shall be laid 
before each Parliament for approval otherwise it shall cease to 

operate after tn^ v<?’i..4'-tion of two months.® A safety clause has also 
been provided to meet the further eventuality. It has been laid down that 
if any such proclamation is issued at a time when Lok Sabha has been 
dissolved or the dissolution takes place during the period of two months, 
and if a resolution approving the proclamation has been passed by the 
Council of states, but no resolution with respect to such proclamation 
has been passed by the Lok Sabha before the expiration of that period, the 
proclamation shall cease to operate at the expiry of thirty days from the 
date on which Lok Sabha first sits after its reconstitution. If the resolution 
is passed by the Lok Sabha within thiriy days, the proclamation shall 
continue. 


5 Art. 352. 
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incapable of fixing any time limit. If it does so, the President may claim 
that he is not bound to obey it. There is one more problem. The 
President has to seek approval of each House of Parliament. It means that 
both the Houses must pass the resolution identically. A problem may 
therefore, .arise when there are no identical resolutions of both Houses. 
Suppose one House approves and other House disapproves. No solution 
has been provided to resolve the dead-lock. The better view would be 
perhaps a disapproval of procfemation. Again there may be a 
dead-lock with regard to fixing the duration of the emergency. One House 
may fix the time limit and the other may not. In all such cases Parliamem 
will have no control over emergency. 


Ill implications of emergency 


Article 359 empowers the President to suspend the right to move the 
court for enforcement of any of the fundamental rights included in Part HI 
of the Constitution as may be specified in the order of the President, during 
the operation of a proclamation of emergency. The arbitrary power vested 
in the President of India substantially dififers from a similar power under 
other Constitutions. In the United States, no such power has been 
given to the President. Even the writ of Habeas Corpus cannot be suspended 
by the President. He can do so at the authorization of the Congress. In 
Mexico, there is no general authority for the supension of Constitutional 
guarantees, but only such guarantees may be suspended as may impede 
executive authorities in dealing promptly and easily with the situation and 
such a suspension must be for a limited period. 


In India, constitutionally some checks have been provided to 
safeguard individual liberty. Every order is required to be laid down before 
each House of Parliament. Here again, there are lacunae in the 
provisions. Art. 359 requires merely laying down the order before the 
Parliament but no power has been given to Parliament to approve or 
disapprove such order. Legally, the disapproval of Parliament shall have 
no value. 


Further here is no solution to resolve the dead-lock between the two 
Houses in the event of one House approving the order and the other 
refusing. The question to be decided is whether the President should 
revoke bis order which suspended the fundamental rights or continue to 
execute his order. Not only the constitution has not provided any time 
limit within which the order under Art. 359 should be la d down before 
Parliament except the words “as soon as.” This is a very ambiguous expres¬ 
sion which may be interpreted by the President in his own way. He may 
act in such a way as to cause delay in giving Parliament an opportunity to 
take up the matter. These, ambiguities in the provisions of the Constitution 
have made Parliament incapable of controlling any cmeigency situation. 


These are only a few problems which may arise in course of time. 
There are certain basic factors for these assumptions. As already stated, 
the provisions of the Constitution have relied more on the President in the 
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matter of emergency in the country than on Parliament. The makerse 
of the Constitution thought that the President would always act on the 
aid and advice of the Council of Ministers. An apprehension was 
brought before the Constituent Assembly be many of the members, but the 
apprehension was overlooked on the basic assumption that Parliament 
shall be in a position to control the Council of Ministers in the event. But 
it cannot be lightly brushed aside that in a Parliamentary democracy, the 
council of ministers belong to a majority party in Parliament, and therefore, 
virtually the control shall be of the Council of Ministers over Parliament and 
not vice-versa. Further, no steps have been taken in the Constitution to 
provide a check on the autocratic powers of the President during the 
emergency. The makers, perhaps, forgot that during an emergency, the Presi¬ 
dent assumes much more powers than can be checked by the Parliament or the 
Council of Ministers. At the same time he is also the Supreme Commander 
of the armed forces of the country. Thus, the powers normally vested in 
him assume frightening significance-during emergency. Moreover, the makers 
underestimated toe mischievous human element which might germinate in the 
mind of the President. They wrongly presumed that there would exist 
normal relations between Parliament and President. They thought that the 
emergency provisions were a means to protect the country and the people 
against the danger. But they did not think that the provisions which are like 
safety valve to preserve the unity of India might be utilized in subverting the 
Constitution, not by the agitators but by the person who is considered the 
biggest symbol of democracy or the guardian angel of our liberty and 
freedom. 


In order to protect the country, saieguard the liberty, and uphold 
the Constitution, it becomes imperative to have certain provisions by means 
of which the people can exercise an effective control over possible misuse 
of the excessive and overriding powers given to the President. Thus, it 
would be better to give greater control to Parliament to remedy the malady. 
The following are a few tentative suggestions : 

1. Parliament alone when it is in session, should be permitted to 

sue the declaration of emergency. 

2. In case, Parliament is nut in session, the declaration of emergency 
may be made by the President necessitating like England, an 
automatic summoning of Parliament within ten days for securing 
Its approval. 

3. The approval of emergency shoud not be by a simple majority of 
each House of Parliament. In order to avoid arbitrariness or 
misuse of the emergency power by the majority, the resolution 
should be passed by a majority of two-third members present and 
voting. 

4. In case, there is a dead-lock between the two. Houses, as 
with the other Bills, there should be a joint sitting of both the 
Houses. 
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5. After approval. Parliament should have power to review emer¬ 
gency situation in the country periodicallj, say, half yearly or 
quarterly. The President after declaring the emergency should 
have no control over the emergency. In case there exists no 
emergency situations in the countrj, Parliament should be 
empowered to revoke the proclamation. 

6. Every order issued by the President under Article 359 should be 
immediately placed before each House, if the House is in 
session, for its approval. If there is a dead-lock between the two 
Houses, it should be resolved by convening the joint session of 
both Houses. If the order is disapproved it must be revoked. 


TRIBUNALS AND INQUIRIES ACT AND THE PROBLEM 
OF ADMINISTRATIVE ADJUDICATION IN 
GREAT BRITAIN 

P. N. Mital, m.a. (wash.), ll.b. 

Lecturer in Political Science, Kurukshetra University, Kurukshetra 

The Tribunals and Inquiries Act has been hailed as one of the most 
important pieces of legislation which have gone to the Statute Book for 
some time past in Great Britain. It was passed by the Queen-in-Parliament 
on 1st August, 1958. The Conservative Government could legitimately take 
pride for the unusual despatch and promptness with which it had gone into 
action and regard the measure as ‘an example of speed in the execution 
of their policy’.^ The Committee on Administrative Tribunals and Inquiries 
(which had been appointed by the Lord Chancellor, Viscount Kilmuir, on 
November 1, 1955, under the chairmanship of Sir Oliver Franks) had sub¬ 
mitted the report on July 15, 1957 and it was placed before the House of 
Commons as early as October 31, 1957 by the Secretary of State for the 
Home Department and Lord Privy Seal, Mr. R. A. Butler for its considera¬ 
tion. Soon after, the House of Lords got the opportunity of discussion on 
the Franks Report, when on November 27, 1957 Marquess of Reading rose 
'to move for papers' on the floor of the House. Handsome tributes were 
paid to Sir Oliver Franks and his committee from both sides of the two 
Houses and the report was hailed as a great land-mark and an important 
step in the protection of the rights of the citizen against ‘the vast array of 
powers which accrue to the modern state’.^ The only notable regret ex¬ 
pressed in the two Houses was that the terms of reference of the Franks 
Committee had been ‘too restricted’ and there were still possibilities of 
recurrence of cases like Critchel Downs. In fact it was this Critchel Down 
case which had led to the appointment of the Committee and ironically enough 
it was beyond its terms of reterence to make recommendations on such cases. 
The Attorney-Genral had indicated in the House of Commons the Govern¬ 
ment’s willingness to completely or broadly accept as many as 75 of the 95 
recommendations of the Franks Committee. Lord Denning observed at the 
Secon dReading of the Bill that the surveillence over the constitution and 
the working of the Tribunals constituted the first chapter of the new ‘Bill of 
Rights’, regulation of Inquiries the second, and removal of maladministration 
such as resulted in the Critchel Down affair, the third chapter, which was 
yet to come.® 

Framed in the light of discussion of the two Houses on the Franks 
Report, the bill was first moved in the House of Lords, and then in the 
House of Commons. The Lord Chancellor Viscount Kilmuir piloted the 
bill in the House of Lords and the Secretary of State for the Home Depart¬ 
ment and Lord Privy Seal Mr. Butler (and the Attorney-General) piloted it 


1 R.A. Butler, Parliamentary Debates, Commons, July 3,1958, Vol. 590, column 1615. 

2 [bid, column 1615. 

3 Lord Denning, Pflr//a/Jie«/ory Pe/iato. Lords, April 1, 1958, Vol. 208, column 601. 
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m the House of Commons. As a result of pressure from the opposition and 
the back-benchers in the Conservative Party in the two Houses to put more 
Franks in the bill’,'the scope of functions originally assigned to the Council 
by the Tribunals and Inquiries Bill was enlarged and other improvements 
were made. Passed by the two Houses on July 25, (Amendments agreed to 
by the House of Lords on July 28, 1958) it became an act after receiving 
the rojal assent on August 1, 1958. Despite this despatch, Mr. Dingle Foot 
maintained that the Government could have introduced such a bill in 1932 
(soon after the publicatibn of the Donoughmore Report). It was, accor 
ding to him, being done after a lapse of rather more than a quarter of a 
century."* 

The Tribunals and Inquiries Act, which has been characterized as 
‘a new edition of the Bill of Rights’ by Lord Denning was passed by the 
Parliament to regulate the balance between the individual and the state. 
It was widely realized that with change in the conception of the sphere of 
state activity, the slate had lo regulate the lives of most people to a much 
larger extent. Ministers of the Crown and Civil Servants, exercising their 
Ministers’ authority, have come to possess wide powers to curtail individual 
liberty. The zeal for state control and planning had tilted the scales in 
favour of the state and against the individual citizen. Camp-followers of 
the Welfare State, a great number of miscellaneous tribunals concerned 
with a variety of subjects had come into being under statutory power but 
without any over all system, precise correlation of practice or any record 
as to procedure.® Individual legal rights hid tended to diminish and the 
balance of justice had been weighed increasingly against the individual, 
when he found himself in opposition to Ministers, Government Departments,' 
and Public Corporations. What was regretted was no: merely that liberties 
long cherished had been curtailed in he wider interests of the community, 
but that the judicial system had not been adapted and extended so as to 
guarantee full protection to the interests of the individual.® The Tribunals 
and Inquiries Act was a step in this direction and with ‘openness, fairness 
and impartiality’ as its basis, it is meant to protect the individual against the 
arbitrary exercise of growing powers of the state with a vie a' to strike a 
balance between efficiency of administration on the one hand, the rights of 
individual citizen on the other. 

This growth of administrative adjudication or executive justice over 
the past half century was a complete break away from Professor Dicey’s 
Concept of Rule of Law.’ Dicey had waxed eloquent on those ‘three 
distinct yet kindred conceptions’ of the Rule of Law, which pervaded 
the British Constitution in contradistinction to France and other 
Continental countries which practised Droit Administratif. With the 
acquisition of judicial power by the Departments of State and by various 


4 Dingle Foot, Parliamentary Debates, Commons, July 3, 1958, Vol. 590, column 
1634. 

s Marquess of Reading, Parliamentary Debates, Lords, Nov. 27, 1957, Vol. 206. 

6 R. A. Builer, Parliamentary Debates, Commons, July 3, 1958, Vol. 590, columns 
1614-1615. 

7 W A. Robson, Justice and Administrative Law, (London, Stevens & .Sons Ltii., 
1947), . xxviii. 




The Law Review 


61 


other bodies and oersons outside the Courts of Law, Dicey’s England had 
ceased to be the England about which he had said with an element of pride 
that in his country, “no man is punishable or can be lawfully made to 
suffer in body or goods except for a distinct breach of law, established in 
the ordinary legal manner before the ordinar}' courts of the land”® and 
that ‘every man, whatever his rank or condition may be, is subject to the 
ordinary law of the realm and amenable to the jurisdiction of ordinary 
tiibunals.”® Of course, Dicey in his admiration of the rule of law at places 
over shoots the mark and there were departures from this principle in his 
own day. Writers such as Jennings,Willis, and Robson have found fault 
with Dicey’s analysis, yet the growth of administrative adjudication without 
any corresponding effective attempt at judicialization of tne process came 
to be looked as an alarming feature of the British Government and a threat 
to the liberties of common man. Lord Hevvart of Bury, Lord Chief Justice 
of England in his New Despotism drew attention of the nation in 1929 to 
this administrative lawlessness resulting from the twin processes of delegated 
legislation and administrative adjudication.^® The immediate result was 
the appointment of the Committee on Ministers’ Powers, popularly known 
as Donoughmore Committee, which submitted its report in 1932. As a 
result of the Committee’s recommendations steps were taken to adapt 
certain safeguards against the excesses of delegated legislation by evolving 
certain procedures and creation of a Select Committee on Statutory Instru¬ 
ments, but virtually nothing was done to regulate the excesses of adminis¬ 
trative adjudication. This problem of administrative adjudication involving 
the constitution and working of Tribunals and the working of administrative 
\ procedures which include an inquiry or hearing was entrusted to the Franks 
Comraitcee. The Tribunals anl Inquiries Act was largely based on the 
ii recommendation of this august body, 
r 

r The provisions of the Tribunals and Inquiries Act may be analysed 

I as under ; 

J The most important provision of the Act is the establishment of an 

' advisory body, called the Council on Tribunals with a Scottish Committee. 
Its functions are highly important. The Franks Committee had recommen¬ 
ded the establishment of two Standing Councils on Tribunals one for 
England and Wales, and the other for Scotland, to keep the constitution and 
working of tribunals under continuous review,But the Tribunals and Inqui- 
' ries Bill provided for one Council on Tribunals with a Scottish Committee. 

; Lord Silkin regretted the decision of the Government for not giving Scotland 
: a separate council.^^ However, the government was of the view that it will 

; bring in greater uniformity to have only one Council for the entire country. 

: Provision for special interests and peculiarities of Scotland was made by 

! the creation of a separate Committee, with representation for Wales and 
>• safeguards for Northern Ireland. 


; ^ A.V. Dicey, Introduction to the Study of the Law of the Constitution, (London: Mac 

Millan & Co. Ltd., 1959), p. 188. 

9 Ibid, p. 193. 

; 10 Lord Hewart, New Despotism, 1929, pp. 45-46 

11 Report of the Committee on Administrative Tribunals and Inquiries, para. 43. 

‘ 12 Lord Silkin, Parliamentary Debates. Lords, April 1, 1958, Vol. 208, column 597. 
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The Council was to consist of not more that fifteen and not less 
than ten members, appointed by the Lord Chancellor and the Secretary of 
State for Scotland: and one of the members so appointed was to be Ciaii- 
man of the Council. The Scottish Committee of the Council was to consist 
of either two or three members of the Council designated by the Secretary 
of State and either three or four persons not being members of the Council, 
appointed by the Secretary of State. The idea of a Standing Council on 
administrative tribunals was put forward by Professor W.A. Robson in his 
memorandum of evidence to the Franks Committee; and a similar idea was 
also put forth by Professor H.W.R. Wade before the Committee. The 
concept of a Standing Council was the most important recommendation of 
the whole repot t. Originally the Tribunals and Inquiries Bill assigned a 
limited scope of functions to the Council but theie was great pressure on 
government‘to put more “Franks" into the Bill’ than it contained in the 
words of Lord Lucas of Chilwarth and the scope of the Council’s functions 
was enlarged.^* 

The broad functions of the Council as provided in Section I are : 

(a) To keep under review the constitution and working of the Tribunals speci 
tied in the First Schedule to the Act (56 specified classes of tribunals, widi 
further additions in 1959, 1960, and 1965) and to report on their consti¬ 
tution and working from time to time; (b) To consider and report on such 
particular matters as may be referred to the Council under the Act with 
respect to tribunals other than the ordinary courts of law, whether or not 
specified in the First Schedule to this Act, or any such tribunal; (c) to con¬ 
sider and report on such matters as may be referred as aforesaid, or as the 
Council may determine to be of special importance, with respect to adminis¬ 
trative procedures involving or which may involve, the holding by or on 
behalf of a Minister of a Statutory Inquiry, or any such procedure. The 
Council in the exercise of its third function is not charged with a general 
surveilience over inquiries, as distinct from tribunals. It is not required to 
keep their working under review. But since it is empowered to raise 
matters of its own motion, the limits of its functions is indeter m inate. In 
this respect the Act has gone beyond that Franks Committee had contemp¬ 
lated or the Government bad intended. On the insistence of influentia' 
members of the House such as Lord Lucas of Chilworth, Lord Denning, 
Lord Silkin and others, the Lord Chancellor agreed at the Committee stage 
to the proposed broadening of the scope of the Council’s functions to 
enable the Council to consider and report on its own “with respect to 
administrative procedures involving or which may involve the bolding by 
or on behalf of a Minister of a statutory inquiry, or any such procedure”. 
Lord Lucas of Chilworth referred to the evidence given by civil servants 
before the Franks Committee to indicate that the battle between the indi¬ 
vidual and the executive has reached a critical point and if the present bill 
goes to the statute book in the present form “the rights of the individual 
will have received one of the greatest set-back.’’“ He was of the view 


13 S.A. De Smith, “The Council on Tribunals” Parliarneiita'v Affairs, XII (I9i9), 
pp. 320-328. 

14 Loid Lucas ol Chilworth, Parliaineniary Debates, Lord^, April ; 2 , 1958 Vol. 2Ct, 
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that “the bureaucracy was fighting hard to obtain and retain their hold upon 
various aspects of the inquiries and tribunals with which this bill deals.”^® 
Lord Denning also complained that “while the bill deals with the tribunals, 
it leaves inquiries really in the hands of Ministerial Circulars.This 
forced the hands of the Government to broaden the scope of the Council’s 
functions. 

Section 2 of the Act deals with Reports of, and reference to, the 
Council and the Scottish Committee. Reports by or reference to the 
Council were to be made to, or as the case may be, by the Lord Chancellor 
and when it referred to Scotland alone, it was to deal with the Secretary of 
State for Scotland. The Scottish Committee was given a certain primacy 
in matters pertaining to Scotland and the Council on Tribunals had to give 
due weight to its recommendations. 

The Council was to make annual report to the Loid Chancellor and 
the Secretary of State for Scotland on their proceedings and those of the 
Scottish Committee to be laid before Parliament with their comments. This 
laying of report before the Parliament was an adequate safeguard against 
the Council’s advice being disregarded.^® 

Section 3 of the Act provided for the appointment of Chairmen of 
the various tribunals and section 4 provided for recommendations of the 
Council as to appointment of members. The Franks Committee had recom* 
mended that in order to remove any suspicion of political influence over 
the composition of tribunals the Chairman should be appointed by the 
Lord Chancellor (or alternately, in Scotland, by the Lord President of the 
Court of Session or the Lord Advocate) and the other members should be 
appointed by the Council on Tribunals. There was a strong feeling in the 
Parliament that in order to restore confidence in the tribunals, it was necess¬ 
ary that the shadow of the Minister should not be over the tribunal.” The 
government comprised on the first recommendation, and the Act provides 
for the responsible Minister to appoint Chairmen from panels maintained 
by the Lord Chancellor (by the President of the Court of Session in case 
of Scotland and b} the Lord Justice of Northern Ireland.), holding and 
vacating offi :e under the terms of the instruments udder which they are 
appointed, but may resign ofBce by notice in writing to the Lord Chancellor, 
or President of the Court of Session, or Lord Chief Justice of Northern 
Ireland, as the case may be. However a few tribunals listed in the First 
Schedule have been excluded ; for example, the Chairmen of Trafiic 
Commissioners who have more important executive than adjudicating 
responsibilities. The government rejected the second recommendation on 

the grounds that it would “be impracticable.there are about 19,000 

names on the panels from which the existing tribunals are selected. 

and that it would be inconsistent with proper accountability to Parliament. 
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The power of appointment was therefore left with the responsible minister, 
but it is open to the Council to make “general recommendations on the 
composition of tribunals or the kind of members who are suitable for 
particular tribunals”.^" 

Section 5 provides that with certain exceptions, the power of removal 
of a member of any tribunal can be exercised by a minister (with the 
exception of the Lord Chancellor) only subject to the consent of the Lord 
Chancellor, Lord President of the Court of Session or Lord Chief Justice 
of Northern Ireland, as the case may be. If the tribunal sits in all the 
parts of the United Kingdom, then the consent of all the three is required. 
In other cases where the tribunal sits in England and Wales, the consent of 
the Lord Chancellor; in case of Scotland, of the Lord President of the 
Court of Session; and in case of Northern Ireland of the Lord Chief 
Justice will do. This insistence upon restriction upon minister’s power 
to remove the members of the tribunals was to ensure a certain amount 
of independence to the tribunals from excutive interference in adjudication. 

Section 6 prescribes legal qualifications for certain tribunals. It 
provides that a person shall not be qualified to be appointed Umpire or 
Deputy-Umpire, or Chairman or Deputy-Chairman under the National 
Service Act unless he fulfills legal qualifications, i.e., a barrister, advocate 
or solicitor of not less than ten years’ standing. The Franks Report bad 
recommended legal qualifications to ensure more orderly procedure and 
greater assimilation with the judicial system of the country. (Chairmen of 
Tribunals should normally, and the Chairmen of Appellate Tribunals should 
always, have legal qualifications, according to Franks Report.) 

Section 7 of the Act provided for the appointment and qualifications 
of General Commissicners of Income-Tax. The lists for filling vacancies 
were to be drawn by the Lord Chancellor and property qualifications for 
General Commissioners and Additional Commissioners was abolished. 


Section 8 of the Act provides that the responsible minister, or the 
Lord President of the Court of Session shall make, approve, condrm, or 
concur in procedural rules for any such tribunal as specified in the First 
Schedule to this Act, only after consulation with the Council. Franks 
Report insisted upon more detailed procedural rules for a more orderly 
atmosphere. Informality had been carried too far. There was pressing 
need of defining the rights of interested parties more explicitly, particularly 
at statutory inquiries. There were comments m the tv\o Houses that 
important recommendations were being adopted through procedural rules 
rather than statutory provisions in the Act itself. The government was 
criticised for trying to implement some of ihe recommendations lelating 
to Statutory Inquiries through Ministerial Circulars, recently issued®* such 
as Circular No. 9/58. Amendments were moved in the bill to provide for 
the appointment of Inspectors by the Lord Chancellor to ensure 
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independence from ministerial control. The government, however, thought 
it inexpedient, as the Inspectors must work in the closest contact with the 
Ministry concerned. They were, however, to be appointed only with the 
approval of the Lord Chancellor and could not be removed without his 
consent. Publication of their report was itself a great safeguard. More¬ 
over, the Statutory Code for Inquiries was to be prepared on the Council’s 
advice, soon after its coming into existence.^^ 

Section 9 extended the right of appeal on points of law from 
tribunals with the exception of the National Insurance and Industrial 
Injuries Commissioners and the National Assistance Appeal Tribunals. 
(The exceptions were in cases where there already existed a right of appeal 
to an exceptionally strong appellate body.) Read together. Section 9 and 11 
may turn out to represent the crystallisation of a substantial shift of 
feeling about administrative adjudication. What Section 11 says in effect 
is that statutory provisions ousting the jurisdiction of the courts shall cease 
to oust it. Larlier statutory exclusion of the powers of the High Court shall 
not have effect so as to prevent the removal of the proceedings into the 
High Court by order of Certiorari or to prejudice the powers of the High 
Court to make orders of Mandanms. (There were certain exceptions, .as 
in the application of the British Nationality Act of 1948, etc.) This is a 
very important provision. 


Section 10 empowers the Lord Chancellor and the Secretary of State 
f or Scotland to direct by order made by them by statutory instrument the 
application of the Act to additional Tribunals (with exceptions such as 
Referees and Board of Referees constituted under the statutory provisions 
specified in the Annex to Part 1 of the First Schedule, or Tribunals having 
jurisdiction only over matters with respect to which the Parliament of 
Northern Ireland has power to make laws.) Section 12 was added to the 
Tribunals and Inquiries Bill when it came before the House of Commons. 
It provides for reasoned decisions. It shall be the duty of the tribunal or 
the minister to furnish a statement, either written or oral, of the reasons of 
the decision if requested on or before the giving or notification of the 
decision to state the reasons. This may be refused or restricted on certain 
grounds such as national security or where to furnish it would be contrary 
to the interests of a person primarily concerned- The reasons furnished 
shall form part of the decision and accordingly be incorporated in the 
record. However, if after consultation with the Council, it appears to the 
Lord Chancellor and the Secretary of State for Scotland that it is expedient 
that decisions of any particular tribunal or any description of such dicisions, 
or of a minister (following a statutory inquiry) should be excluded on the 
ground that the subject-matter of such decisions, or the circumstances in 
which they are made, make the giving of reasons unnecessary or impracti¬ 
cable, the Lord Chancellor and the Secretary of State for Scotland may be 
order so direct. Such an order shall be exercisable under Statutory 
Instrument, subject to annulment in pursuance of a resolution in either 
House of Parliament. 
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This emphasis on reasoned decision is important and is a measure 
to instal confidence.^® Indeed the main purpose of the Committee’s 
recommendations about the procedure of inquiries relating to compulsory 
acquisition of land and town-planning was to give to the citizen a greater 
sense of a fair hearing and to bring the process by which the final decision 
could be reached as far as possible into the open. The Tribunals and 
Inquiries Bill as originally presented in the House of Lords narrowed the 
functions of the Standing Council on Tribunals to exclude the review of 
administrative procedures involving an inquiry or hearing unless referred 
to by the Lord Chancellor and the Secretary of State for Scotland. This, 
to some, would have defeated the purpose of the bill itself. Lord Lucas 
of Chilworth observed ttat the “Greatest problem facing the Country is 
that the Country has not any confidence in these inquiries.”®^ He maintain¬ 
ed that that there was no cotnplaint against the tribunals as such but 
administrative procedures followed in public inquiries, ought to be brought 
under the review of a Standing independent Council.This pressure led 
the Lord Chancellor to broaden the scope of the Council’s functions. The 
Lord Chancellor assured the House that after the Council was set up, the 
government would ask it to formulate the Code of Procedure for such 
inquiries to insure openness, fairness and impartiality. The governmeni 
in certain respects has gone beyond the recommendations of the Franks 
Committee, such as the right of legal representation before the Tribunals 
The Circular issued by the Minister of Housing and Local Governmeni 
regarding new procedures to be adopted in inquiries and hearings, consis¬ 
tent with openness, fairness and impartiality, even before the Tribunals and 
Inquiries Act was passed, is an indication of the government to go aheac 
on lines suggested by the Franks Report as far as possible. 


Thus one finds that the Tribunals and Inquiries Act is an attemp 
to deal with that administrative adjudication which has been the mos 
striking feature of public law in Great Britain during the twentietl 
century. Numerous- classes of claims and controversies arising out of j^thc 
regulatory and welfare functions of the modern state have come to \be 
entrusted to special statutory tribunals instead of the ordinary courts/oi 
to the processes of central and local administration. Some approximate 
closely to the Courts, and fully independent of the minister by whom 
they are appointed. Others exist primarily to secure the application of 
departmental policy to particulars cases, with power of decision usually 
reserved for the Minister where the Department has an important interest in 
the determination of a particular class of matters. As Sir Frank Soskice 
observed that these tribunals and inquiries are now, and must inevitably be, 
a permanent feature of the modern, social and political system, and an 
indispensable device for the running and management of afiairs, ensuring 
cheapness, informality, and speed in all adjudications.®® The Tribunals 
and Inquiries Act trying to link up these bodies with the judicial processes 
and the creation of an independent Council are steps in the right direction. 
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26 Sir Frank Soskis; Parliamentary Debates, Commons, Oct. 31, 1957, Vol. -51-- 
column 415. 


The Law Review 


67 


Professor J.A.G. Griffith has pointed his finger to some of the major 
lacunas of the newly improvised system and characterized this campaign for 
justice in administration as some sort of a phoney war.®’ However, this is 
taking too gloomy a view of things. Professor H.W.R. Wade rightly considers 
it to be the first milestone on a new road.®® Professor W.A. Robson had 
asked the Committee to consider the setting up of an Appellate Adminis¬ 
trative Tribunal, but it did not approve the idea, and recommended the 
setting up of Standing Councils. Viscount Kilmuir set much store by the 
Council in whose coming into existence he had played such an important 
part. He said, “I hope that the existence of a body of high-stinding like 
the new Council on Tribunals will go for to restore public confidence in 
the procedure of these administrative tribunals which have now such an 
important part to play in our affairs.”®® The way in which the Council on 
Tribunals has been functioning since its inception in January 1959 is very 
encouraging. Viscount Kilmuir brought into existence a Council consisting 
of 13 persons covering a wide area of public life and public service with 
Marquess of Reading as its first Chairman. Marquess of Reading nursed 
this new-born baby through its first year and a half of life ‘ with great care 
and skill”;®” when he died, his place was taken by Viscount Tenby, who 
has also evinced keen interest in its working. The Council submitted its 
first report in February 1960. Professor J.A.G. Griffith has found it too 
cautious, too gentlemanly, too velvet-gloved to be effective. According 
to him, the language used is not only clumsy, but woolly, harping more 
on general excellence than on particular defects.®^ 

The Council has approved the Statutory Code of Inquiry Procedure. 
They have been adopted as Statutory Instruments No. 1424 and No. 1425 
of 1962. The first instrument embodies the Compulsory Purchase by 
Local Authorities (Inquiries Procedure) Rules, 1962, prescribing the 
procedure to be followed at public inquiries into proposals for the com¬ 
pulsory acquisition of land by local bodies. The second instrument 
embodies the Town and Country Planning Appeals (Inquiries Procedure) 
Rules, 1962, prescribing the procedure to be followed at local inquiries 
and hearings held in connection with appeals to the Minister of Housing 
and Local Government under section 16 of the Town and Country Act, 
1947, or under the Town and Country Planning Act Regulations, 1960. 

The Council on Tribunals also published a report on the position 
of "third parties” at planning inquiries. The Council was of the opinion 
that third parties who were genuinely affected by the planning proposals 
ought to be given in practice the rights which they would have had if they 
had been brought within the scope of the rules. But the Lord Chancellor 
was not prepared to give the assurance. This led to some correspondence 
between the Chairman of the Council on Tribunals, Viscount Tenby, and 
the Lord Chancellor, which was released on July 31, 1962. 


27 22 M.L.R. 125. 

28 H.W.R, Wade, The Council on Tribunals, Public Law (Winter 1960), pp. 351-66. 

29 Viscount Kilmuir, Parliamentary Debates, Lords, April 22, 1958, Vol. 208, column 
593. 

30 H.W.R. Wade, op. cit., p. 364. 

31 J.A.G. Griffith, M.L.R., Nov. 1960, Vol. 23 No, 6. 
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The Council has been doing some really useful work. In the Annual 
Report for 1961, the Council pointed out that the greater part of their 
time in 1961 had been taken up by the problem of Inquiries, “particularly 
by the Chalkpit case and its consequences” as well as consideration of the 
draft rules for public inquiries into planning appeals and compulsory' 
purchase orders. The Council commented that “Inquiries are a fertile 
source of problems and are likely to continue so, although we hope that 
the new rules of procedure will reduce complaints substantially.” It also 
commented that “viewed in relation to the 125,000 odd cases heard by 
tribunals during 1961 the number of complaints received is remarkably 
small.” 


The Council also drew attention to the fact that they were prevented 
by the wording of the Tribunals and Inquires Act, 1958, from concerning 
themselves with inquiries held under discretionary powers. If a Minister 
“must" hold an inquiry, the Council was concerned, but if he “might” 
hold an inquiry, and decided to do so, the Council were not. The Council 
drew attention in connection with the Chalkpit case and their recommenda¬ 
tions that all inquiries held under statutory power should be subject to the 
same general rules of fair procedure, have been accepted in principle by 
the Government. 

The Council has also considered the law and practice governing the 
award of costs at Statutory Inquiries. The basis of Council’s recommenda¬ 
tion was : (1) Costs should normally be awarded against a party who 
behaves unreasonably, vexatiously, or frivolously; (2) The Criteria should 
be whether one party has been unnecessarily and unreasonably put to 
expense. 

Thus the Tribunals and Inquiries Act of 1958 has gone a long way 
in tackling the problem generated by the haphazard growth of the 
administrative process in Great Britain. Judged by it performance the 
Council on Tribunals has been thus far a great success. The complaint 
that people usually lay at its door is that it treats Franks Report as it 
Bible and Lord Hewart as its Patron Saint. 




INTERPRETATION OF STATUTES AND LEGISLATIVE 

PROCEEDINGS 

By 

SuRiNDER Singh, ll.m. 

Lecturer, Department of Laws, Panjab University, Chandigarh 

A statute might well be described as the will of the enacting body. 
As Allen^ says the operation of a statute can never be automatic : “Like.all 
legal rules; it has to operate through application—in other words through 
the interpretation of the courts.” According to Gray- interpretation is the 
process by which a Judge ascribes a meaning to the enacting body from the 
words of the statute. As Keeton® says, “The function of the judges in 
interpreting statutes is two-fold. In the first place they must decide upon 
tbe exact meaning of what the legislature has actually said and in the second 
place they must consider what the legislature intended to have said, or ought 
to have said, but did not, either because it never visualised such a set of 
circumstances arising as that before the court, or because of some other 
reason.’ Gray* has also expressed himself similarly. 

It may indeed seem surprising that the need should at all arise for 
anything more than ‘literal interpretation’ of statutes, since they are drawn 
up by expert legal draftsmen and undergo minute examination and criticism 
during their passage through legislature. Unfortunately, not only does 
experience, point to the fact that perfection in this field eludes us, but also 
statutes are, at times, purposely vaguely worded due to political expediency.® 
And thus interpretation is, and it seems will, remain in future, a vital impe¬ 
rative necessity. 

Lord Blackburn® once said that‘in construing an act of Parliament 
we are to see what is the intention which the legislature has expressed by the 
words (used).’ “There are many so-called rules of construction that courts 


♦ ‘Some authors have attempted to introduce a distinction between ‘inter¬ 
pretation’ and ‘construction’. The distinction however has not been accepted 
by the profession, and the two expressions are in practice synonymous.’’ 
Wambaugh, ‘How to use Decisions and statutes.’ Also see Sutherland, Statutory 
Construction, Vol- II, 3rd ed; Art 4504. 

1. 'Law in the making’ p 396-397. Also see Bloomer v. Todd, 3 Wash. T. 599. 

2. ‘Nature and Sources of Law'. 2nd ed; P 176-178. Salmond also expresses himself 
similarly. Jurisprudence, P 169. 

3. Jurisprudence, 1949 ed; p 89. 

4. 'Nature and Sources of Law’ 2nd ed; 172-73. 

5. llbert, ‘Mechanics of Law Making.* 

6. (1877) 3 App. cas. 58, 68, Also see River Wear Commissioners V. Adamson (1877) 
2 App. Cas. 743, 763; Liverside v Anderson (1942) A.C. 206, 214; Jackson (Francis) 
Developments Ltd; v. Hall (1951) 2 K.B. 488,494. 
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the legislative intent is still obscure it is proper for the court to consult the 
several extrinsic matters®^ for further assistance’. 

An examination of the extrinsic aids to which the courts in England 
and India make reference to brings home the strange and indeed lamentable 
point that although reports of Royal Commissions and Parliamentary 
History of the Act may be referred to under this head of extrinsic aids, yet 
a reference to Parliamentary debates and speeches is not permitted; 
although as we have seen it is the intention of the legislature which we 
have to find out. No doubt the will of the legislature is not the aggregate 
of the wills of its members and is the result of a complex process of action 
and counter-action between the wills of various members,-^ But are not 
the speeches indicative of the net result ? To know the intention of the 
legislature should we not know its constituents - especially when an 
indication is not otherwise available ? We propose that a reference to 
legislative proceedings should be permitted under ‘Extrinsic aids’. The 
exclusion of legislative proceedings is a historical anomaly It is a matter 
of historical development*® only and should be set right. In England 
Parliament and courts were (and are right from the beginning, independent 
of each other. To begin with Parliament passed statutes which simply 
declared, restated or emphasised the common law. Statute in aid of 
the common law was a later development. The courts right from the 
beginning have held that they alone are to interpret the law and the statutes 
as they appear on the statute book are alone to be taken into consideration. 
Anything that took place when the bill was passing through Parliament 
was (and is) not to be taken into account—probably to guard and further 
emphasise the independence of the courts from the Parliament, which was 
indeed natural in the formative years. The trouble is that this has been 
carried much beyond the formative years. Thus parliamentary proceedings 
have all along been excluded in interpreting statutes. As a matter of fact 
the rules of interpretation—both grammatical and logical—that the courts 
evolved during the formative years for statutes that merely declared 
restated or emphasised the common law came also to be used when the 
statutes no longer remained so. On the continent the position was different. 
After the revolution the legislative bodies were completely new bodies, 
unlike the British Parliament which gradually developed out of the Feudal 
Grand Council. They were formed with the express purpose of carrying 
into effect new theories—social, economic and political. In spite of the 
acceptance of the theory of Separation of Powers, the legislative organs 
and powers, along with their incidents were given a place of primacy, and 
there developed' the cult of materials’ i.e. the looking into of all stages until 
the passing of the statutes in the interpretation of statutes. Thus the 
committee reports, drafts, debates and speeches in parliament were valid 
materials to be referred to in interpreting statutes. 


21. These include: Dictionaries, Text Books, Reports of Royal Commissions. 
Parliamentary History of the Act (not speeches or debates), cases, usage and 
contemporaneous exposition. Stare Decisis etc. 

22. Gierke, 

23. 'A short way with Statutes’. 56, Harvard Law Review, 38-424. 
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The British view as already noted was and is consciously, deliberately 
md emphatically to deny the use of these ‘materials’ in interpreting statutes, 
rhe intention of the legislature was (and is) to be the basis of interpreting 
statutes but this intent was (and is) something artificial. The Committee 
reports, drafts, debates and speeches in the legislature were (and are) to be 
mmpletely ignored in arriving at the intention of the legislature. Any 
irguments that ever were put forward or that may still be put forward in 
favour of this view are best refuted most effectively by the happy results 
ichieved on the continent. Such historical anomalies hamper our work 
ind must be given up. As a matter of fact the rules of interpretation of 
statutes framed during a time when legislation was less frequent, less 
involved, not in wide and general terms, and when the role of legislation 
was considered to be merely declaratory, restating or emphasising the 
already existing common law should be thoroughly revised in keeping with 
the changed circumstances.®^ This becomes all the more imperative, since 
codification on proper lines,®® is going to be the order of tomorrow and 
our statutes are on the way to becoming manuals of instructions to the 
various branches of government to achieve certain ends—social, economic 
and political. But that is another story and we reserve to talk about it at 
another place. Here we emphasise that the denial of reference to legislative 
proceedings is a historical anomaly; the sooner it is given up the better. 
Such reference ought to be permitted under the heading ‘extrinsic aids.' 


24. See Badsha Khan v Rajjab Ali A.I.R. 1946. Cal, 348. 

25. See Surinder Singb, 'Codification: Possibilities and Advisability. ‘The Law Review 
(Pb. Univ.) Oct. 1966. 



PRACTICES AND PRINCIPLES OF 
NON-INSTITUTIONAL-TREATMENT^ 

By 

Dr. M. K. Dhillon, Deptt. of Laws, Panjab University, Chandigarh 

The end of a trail marks the beginning of the treatment. After a 
person is found guilty, the next step is to ascertain how best to deal with 
him. This vital question must be decided before awarding a sentence of 
correctional or non-correctional treatment. In the ultimate analysis, it is 
the rationality of this question and the exhaustiveness with which it is con¬ 
sidered at this phase, that decides the success of either of the programmes 
set out for the offender. 

Sentencing Policy 

Various considerations affect the court decision in sentencing. More 
important of these are : changes in social and economic conditions of the 
country, the nature and extent of crime, public attitude towards the offender 
and the different criminal sanctions, expert services at the disposal of the 
court and reforms in criminal law and the penal system.^ There is a similar 
multiplicity in the objects of sentences : whether the offender should be com¬ 
mitted for preventive detention or correctional treatment or kept away from 
an institution; in the latter case whether he should be forgiven and released 
un-conditionally or released on his o vn recognisance or under supervision; 
what other measures will be appropriate ; and how the community will 
accept them. In addition, it is to be ensured that the offender does not err 
again and that the interests of the community are well protected. These 
objects, which are the bases of sentencing policy, are not always compatible 
with each other. Which one should be preferred in case of clash and on 
what principles, who should lay down these principles and which agency 
should apply them are the crucial issues underlying the efficacy of a treat¬ 
ment programme. 

In the disposition of cases there are two main aims which often seem 
to run in opposite directions and contradict one another : reformation and 
deterrence. The first places emphasis on the interests of the offender 
whereas the second gives more importance to the protection of society. 
Selection of a sentence in the face of this contradiction, which is 1 more 
apparent than real, is not difficult. A healthy compromise can be struck 
between the two on the lines of the Anglo-American correctional sj^tem, 
which we have been following lairly closely. The Anglo-American justice 


•This paper was read in the Seminar on Teaching and Research in Criminal Law and 
Criminology (Oct. 24-26, 1P66) Faculty cf Law. University of Lucknow. 

1 Mannheim, H.: Comparative Sentencing Practice. Symposium on Sentencing, 
Summer 1958, Law & Contemporary Problems; and 

Williams, J. E. Hall; Critical Note on Sentencing, Brit J. Delinq., Vol. X. 
1959-60, pp. 145—49. 
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protects the offender by carefully selected evidence of his guilt and by 
treating him so as to protect society but, wherever possible, reoiienting his 
habits towards responsible living.^ Rehabilitation policy can be safely 
adopted for the casual or the first offender, who is not disposed to crime 
and therefore is not so much a threatening menace as he is a victim of his 
circumstances. Ever> possible effort needs to be made to save him from the 
influences which might incline him towards crime. Imprisonment involves 
the risk of turning him into a regular criminal and therefore deserves to be 
avoided. Rehabilitation measures, when applied properly, include an ele 
ment of deterren e as well. An offender placed under the supervision of 
a competent probation officer is less likely to relapse. Deterrent policy is 
more suitable for the hardened offender and the recidivist. Protection of 
society in bis case is to be placed at a higher level. However, punish¬ 
ment of the recidivist also should aim at prevention and reduction of 
3ossible crime by him.® This is the ideal which was cherished by Saleilles, 
;he renowned criminologist, who propounded the theory of social account¬ 
ability.'* Courts have generally followed it. It serves a three-fold purpose 
as was expounded by Beaumont, C. J., in Mohammad Hanif: the sentence 
should make the offender realise that a life of crime becomes increasingly 
aard ; it should serve as warning to others who may be thinking of adopting 
a similar course ; and the public must be protected against people who 
show' that they are going to ignore the rules framed for the protection of 
society.® A Similar view was expressed by Dua, J,, in Lekh Raj.® As 
regards young offenders the primary aim of sentencing is universally recog¬ 
nised to be reformation and rehabilitation though deterrence is not ruled 
out for the exceptional case.'^ 

A wide range of disposition methods is required to suit an equally 
wide variety of offenders. This necessarily involves a degree of discretion 
to apply and adjust these methods to the cricumstances of a case. Some 
are for an unfettered discretion,® while others subject it to some broad 
directions regarding reformation and deterrence and how to maintain a 
balance between the two;® still others are for prediction tables as a superior 
aid in the exercise of the discretion.^® 


2 Tappan, Paul W. ; Contemporary Correction (edited) New York Columbia 
University Press, 1951 p. 15. 

3 Waiie, John Baker: The Prevention of Repeated Crime, Chicago—Michigan 
University Press, 1943, pp 1-47. 

4 Saleilles, Raymond ; Individualised Punishment ^Translated by Rachel, Szold 
Justovel Boston—Little Brown & Co., 1913, p. 181. 

5 A.I.R. l942Bom., 21-'. 

6 Punjab L. R. 156. 

7 Mannheim, H.. Spencer, J. & Lynch, G.: Magisterial Policy in the London 
Juvenile Courts, Brit. J., Delinq, Vol. Vlll, 1957-58; pp. 13-33. 

8 Rubin, Sole : Crime and Juvenile Delinquency, New York Oceana Publications, 
1958. Crabinska, Wanda : The Jubenile Court: The Measures to bs Taken (in 
Lawless Youth) London—George Allen & Unwin Ltd.. 1947, pp. 80-126; and 
Williams, J E. Hall: Ibid. 

9 Mannheim, H.: Some Aspects of Judicial Sentencing Policy, Yale L. J., Voi. 67. 
No. 6, 1956. 

10 Glueck, Sheldon : Prediction Devices and Individualisation of Justice, Symposium 
on Sentencing, Summer 1958 issue of Law and Contemporary Problems. 
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The agency vested with the discretion must have full understanding of 
the individual offender and of different methods of individualised treaiment- 
their purpose and operation and how potentialities of each are to be adapted 
to the qualities of an offender,The exercise of discretion, therefore, 
involves prior thorough examination of the case. Much of crime^- and 
recidivism^® is laid at the feet of the court’s failure to make full enquiries 
to select the appropriate measures. Lack of knowledge on the part of the 
judge of those he is dealing with, want of training to understand them and 
his tendency to prefer deterrent measures to reformative have resulted in 
expert disposition outside the court. The establishment of Youth Correction 
Authorities and Classification Centres in the United States, Clearing Houses 
in the United Kingdom and Observation Centres in Belgium all ruark the 
acceptance of expert disposition. In fairness to the offender and to safegurd 
his interests the trend has lately been in favour of retention of sentencing by 
the court both in the United Kingdom^^ and the United States.^® ■ 


In India, the power of sentencing is vested in the Court but its dis¬ 
cretion is limited by the fixed maximums and minimums and the specified 
types that may be handled in a particular way. In some cases, involving 
serious crime or infamous motive, little choice is given and the use of one 
sentence alone is permitted, for example committing of murder while under¬ 
going life imprisonment is punishable by death only.^® The disposition 
measures provided under various laws can be broadly grouped as insti¬ 
tutional and non-institutional. The former include imprisonment and 
committal to a correctional institution. The latter seek to reform the 
offender in his natural setting or in freedom and include ; 

(i) discharge absolute ; (ii) discharge conditional ; (iii) discharge 
under supervision ; (iv) forfeiture ; (v) fine ; and (vi) compensations. 
These obviously have many advantages as Sir Alexatder Maxwell has well 
said : “To train men for liberty in conditions of captivity is an extremely 
difficult task.” 

(;) Discharge Absolute : —The Court finding the accused guilty may 
forgive him altogether and order him to be discharged absolutely aftff 
admonition or advice.^’ From its very nature it is meant to be used-in 
trivial cases which do not reveal any criminal disposition to cause appre¬ 
hension of danger and likelihood of repetition. It is also appropriate for 


11 Morris, Novel; bitual Offender, Mass.—^Harvard Onivtrsiti Prcs«, 1951, 

pp. 370-71. \ 

12 Page, Leo : Young Lag, London—Faber & Faber Ltd., pp. 285-86. 

13 Mullins, Claud Crime and Psychology, London—Methuen & Co. Ltd., 1949, 

pp. 142-43. \ 

14 The Report of the ofetis Committee on Care of Children, 1940, pp. 172-73. 

15 The Model Penal CoSfcf 1955 of the American Law Institute. 

16 The Indian Penal Code^^fiO# Sec. 303. 

17 The word ‘advice’ is add^ in'^H Children’s Act of 1960, sec. 2 (IJ. 
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cases of young offenders who do not indicate any serious maladjustment or 
disorder in the home. Its educative value lies in pointing out to the 
offender the wrongness of his action and encouraging him to change his 
altitude by warning him that persistence in wrong behaviour would lead to 
stricter measures. Its right application depends upon the intuition of the 
judge to select suitable cases and adjust his tone and words of caution to 
them in such a way that he touches the conscience of the offender. Before 
applying any other sanction to a casual or first offender the Court must 
remember the bitter and unpleasant experiences already undergone by him. 
Arrest, police custody, appearance before the Court when some relative, 
friend or acquaintance may be present, arranging for surety, the awkward 
explanations that have to be given alongwith the rude, crude and impatient 
handling by the police are uncomfortable experiences which are no less than 
punishment. Infliction of a punishment would embitter the offender more, 
accentuate injustice to him and forfeit his respect for the law and order he 
is expected to uphold.^® However, applied indiscriminately and in a case of 
a person disposed to crime it may mean a “let off” and an encouragement 
to repeat. A heavy responsibility, therefore, lies on the Court to select 
suitable cases likely to benefit from a mere warning. The probation officer 
making social investigations of cases could be very useful to the Court in 
the judicious application of the measure. 

Discharge absolute is provided under the Criminal Procedure Code 
of 1898,^® the Probation of Offenders Act of 1958®® and the various 
Children Acts. Under the Criminal Procedure Code the court discretion 
is limited only to first offenders convicted of theft, theft in a building, 
dishonest misappropriation, cheating or any other offence under the Indian 
Penal Code punishable with not more than two years imprisonment. Before 
making the order the court must take into consideration the age, character, 
antecedents of the offender, the nature of the offence and the precipitating 
factors under which the offence is committed. Besides these cases there 
may be many others for which discharge after admonition may be most 
appropriate but they cannot be benefited because of the statutory restric¬ 
tions. Nur Mohamed Kalu Khan, where a youthful offender, aged 17/19 
years, broke into and stole some biscuits and cigarettes from a railway 
vendo’- s stall, is a concrete example.®® He was found guilty and sentenced to 
two yeais rigorous imprisonment. On a reference made to the Sind Judicial 
Commissioner, Davis, J.C., admitted that it was a case where admonition 
would have been most suitable but it could not be applied as this provision 
is not extended to the offence of house breaking. On the other hand, 
many other cases, which may be too serious for unconditional discharge, 
may get an easy let off under it just because they are not excluded from 
it. This may be illustrated by In re Mahboob,®® where four boys were 
convicted of theft in a building and were released after admonition by the- 


18 Mullins, Claud : The Sentencing the Guilty, Sussex (Chichester)—Little London 
Press Ltd., 1957, pp. 3-4. 

19 Sec. 562 (lA). 

20 Sec. 3 

21 41 Cr. L.J.. 14. 

22 A.l.R. (20) 1942 Mad., 532 (I). 
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Joint Magistrates at Angola (Madras). One of the boys had served two 
terms in a borstal, and therefore did not deserve to be discharged absolutely. 
The Sessions Judge referred the case to the High Court which set aside the 
conviction as the only evidence against the accused was the confession of 
a co-accused which could not be admissible against him. To admit the 
right type of cases to admonition it is felt that the court be given a free 
hand in their selection. However, some broad directions may be laid down, 
such as exclusion of very serious cases or those punishable by death or life 
imprisonment or imprisonment for more than 6ve years. 


A similar provision is made by the Probation of Offenders Act, 
1958,"^ which is extended to the whole of India. Discharge absolute under 
the Act is extended even to those who are convicted of offences punishable 
under any snecial law with imprisonment of not more than two years or 
with fine. The additional advantage of unconditional release under the 
Act is that the person released thereunder is saved from the disquali¬ 
fications of a conviction.'^ Wherever the Act is enforced the similar 
provisions of the Criminal Procedure Code cease to apply.'® 


The power of a children’s court under a Children’s Act is unfettered. 
Any child or young offender, even a repeater, can be discharged absolutely 
provided he is covered by the Children Act. Consequently a greater 
responsibility lies on the Court to exercise its powers with due regard to the 
interests of the individual as well as of society with a view to preventing 
crime and reforming the offender. 

(ii) Discharge Conditional ‘.—Conditional discharge is discharge 
on the condition that the offender keeps good behaviour during a specified 
period. The primar} aim is to keep first and casual offenders away from 
prisons and offer them a chance to turn a new leaf. Williams and Malik, JJ., 
(Cal. H.C., 1931) recommended it specifically for the young offender, 
who drifts into crime without thinking and becomes habitual when sent to 
jail.'® Horwill, J., (Mad. H.C., 1941) has approved its liberal use even for 
men of mature years who commit crimes under some pressure and can 
be expected to make good citizens.” They are sufficiently punished by the 
shame of having committed a crime and the mental agony and disgrace 
involved in a criminal trial. Experienced persons, young or old, who 
persist in crime and deliberately flout laws are rot considered gojd material 
for this method. Provisions for conditional discharge are made by the 
Criminal Procedure Code,'® the Probation of Offenders Act," and Children 
Acts. 


23 Sec. 3. 

24 Sec. 12. 

25 Sec. 19. 

26 Banghu Barman v. Emp , 38 C.W.N., 362. 

27 In re Titus, A.I.R. 1941, Mad., 220. 

28 Sec. 562(1). 
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Under the Criminal Procedure Code a first offender not over the 
age of 21 years or a female offender convicted of an offence not punishable 
with death or life imprisonment, instead of being sentenced to any punish¬ 
ment, may be released on probation of good conduct after enteiiug into 
a bond with or without sureties to keep the peace and be of good behaviour, 
or to appear and receive sentence when called upon. The sentence 
therefore is suspended till there is a fresh outburst or breach of a probation 
condition during the period No such order can be passed without 
having regard to the personal factors and the circumstances under which 
the offence is committed. The ntaximum period for ivhich the offender 
may be bound is three years. The power to release on probation of good 
conduct is given only to magistrates of first class, The broad scheme 
contemplated by this provision is to save casual first offenders from 
imprisonment. Cases punishable by fine alone therefore are excluded.®" 
The type of cases deserving this non-institutional treatment are variously 
described as those who are not of depraved character and who succumb 
to sudden temptation,®^ or who are led astray by force of circumstances, 
bad company or an evil influence,®® or those who commit crime out of 
mere thoughtlessness, inadvertence, ignorance or sudden uncontrollable 
impulse or due to destitution or discord in the family.®® The offenders 
who have been mostly excluded from it are those who reveal long 
planning and preparation,®* large profits derived,®® or a general character 
of craft and deceit ®® 


The injudicious application of conditional release, particularly to 
young offenders, involves a two-fold risk of danger to the public and to 
ihe\outh. The public may be led to believe that young offenders can get 
off with any crime without punishment and this may act as an incentive 
to criminal parents to initiate their children into crime. The young 
offender also, having escaped punishment, may be tempted to repeat. 
The Calcutta Hit h Court has given it a very liberal application by exten¬ 
ding it to even very serious cases, such as homicide. Regarding its 
application Beaumont, C.J., said : “It is belter to err; if err one must, on the 
side of liberality.”®’ This led to the extension of the provision to cases 
which are statutorily barred from it. The Lahore High Court, however, 
observed all the restrictions placed on it. In Emp. V. Shardha Ram it set 
aside the order of the trial court on a youth of 18 years, who had committed 
rape on an infant girl in his shop, on a reference made by the District 
Magistrate. The High Court accepted his recommendations and directed 
the youth to be sentenced to 6 months rigourous imprisonment.®® 


30 Debi Das v. State, A.I.R. 1954 All., 9. 

31 Emp, V. Sujan Singh, 17 Cr. L.J., 310. 

32 Public Prosecutor v. Madhati, 43 Cr. L.J., 671. 

33 Lekh Raj v State, The Punj. L.R. LXII—1960, ISx 

34 Emp. V. AllahdiDO, 35 Cr. L. J., 1949 . 

35 Emp. V. Sujan Singh, 17 Cr. L.J., 310. 

3-1 Darya Lai & another v. Emp , 25 Cr. L.J., 1224. 

37 Bushan Chandra Hazra v. Kanai Lai Addrya, 28 Cr. L.J , 6 

38 Emp. V. Sharda Ram, 29 Cr. L. J., 1096. 
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The Probation of Offenders Act has removed many of the restrictions 
on conditional release under the Criminal Procedure Code. The nature of 
the offence and the age of the offender are not automatic disqualifying 
factors. Even a previous conviction is no bar. All magistrates are em¬ 
powered tp take probation cases. The Court is bound to consider the pre- 
sentence report of a probation officer in cases, of offenders under the age of 
21 years.®® The report is treated as confidential,^® and is opened and read 
after the finding of guilt is recorded. The maximum period for which an 
offender can be bound is only one year. On its expiry, disqualifications of 
conviction are removed. 


Children Acts further provide that the child released on probation of 
good conduct be committed to the care of his parent, guardian, other 
relative or a fit person who undertakes the responsibility of good behaviour 
of the child or youth and of observance of the conditions of the probation 
Older. This heightens the parent’s or guardian’s sense of responsibility 
towards the young one. 


(m) Discharge under Supervision :—This is known as probation 
proper. The United Nations Economic and Social Council has observed 
that this is “one of the most important aspects of the development of a 
rational and social criminal policy,” and called upon all Governments to 
adopts or extend probation system as a major instrument of policy in the 
fields of crime prevention and offenders’ treatments.*^ It is just an exten¬ 
sion of the system of binding over for good behaviour with the addition of 
supervision by a competent person to help the offender achieve it. 

Conditional discharge has little value and discharge absolute much 
less for a case which reveals behaviour disorder or some evil influence or 
factor in the environment which impels the person to do wrong. Unless he 
is placed in helpful hands and provided the friendly counselling of a 
probation officer he is likely to deteriorate. The expert advice and 
assistance of a trained worker in a normal atmosphere can better prepare 
a person to discharge his obligations. According to the United Nations 
global survey, there are four elements in probation : (1) it is a method 
of dealing with an offender whose guilt is well established; (2) it is applied 
on selective basis requiring study of the individual offender so that the 
treatment suits him ; hence it involves discretionary functions of the Court; 
(3) It involves conditional suspension of punishment; and (4) It involves 
supervision and treatment.*® Some take it as measure of leniency meant 
only for an unfortunate chance offender ; others consider it as a punitive 
measure which makes exacting demands on the probationer and so is 


39 Sec. 6 (2). 

40 Sec. 7. 

41 The United Nations Report on the European Seminar on Probation, (Foreword; 
London—Oct 1952, 

42 United Nations Deptt. of Social Affairs, Probation and related Measures, 
New York—1951, pp. 4-7. 


The Law Review 


81 


deterrent; still others view it as an administrative measure directed at 
helping the offender to stay out of trouble and settle down as a law abiding 
citizen ; and for yet others it is a social case work treatment in freedom.^® 

The ultimate success of probation rests upon the judicious selection 
of suitable cases and the individual probation officer and his handling of 
the probationer.^* It is a good substitute for short terms which have all the 
disadvantages arid none of the potential opportunities of a rational legal 
punishment.*® 

Probation under supervision is provided by the Probation of Offenders 
Act*® and Children-Acts. Under the former, any offender discharged 
conditinally may be placed under supervision of a probation officer if it 
is expedient in the interests of the offender and the public. The 
minimum duration of the period is one year. 

Efficacy of discharge conditional, with or without supervision, 
depends upon adequate pre-sentence invesiigations which indicate whether 
the offender is probationable, the causes of his criminal behaviour, all the 
assets and the liabilities of the case and the need for a constructive 
programme.*’ The soundness of making such investigations before guilt 
is established, while the accused is considered innocent, has been question¬ 
able*®. Since the main sources of information are the accused himself 
and his relations, it is indeed difficult to get their cooperation when they 
are doing their utmost to defend him, even if he be guilty. It is better, 
therefore, to make social investigations after the finding of guilt. That will 
give the Court some time to forget and get over the annoyances given to it 
by the accused during the trial. 

Under the Probation of Offenders Act, social investigations by a 
competent person do not seem to be imperative. In cases of offenders below 
the age of 21 years the Court is bound to call for the report of the proba¬ 
tion officer, but not in case of an adult offender. Even in cases of young 
offenders the Court before making an order under s. 3 or 4 shall consider 
the report "if any.”*® The use of the words "if any” imply that the probation 
officer may rnake a report or may not, because the report is not compulsory. 
How the Court’s discretion to discharge the offender absolutely or con- 
iitionally or under supervision can be exercised judiciously without the 
eport is not understandable. 


Diana, Lewis-: What is Probation, Crim. L. Criminol, & Police Sc.. Vol. 51. 
1960-61, pp. 189—208. 

44 'Stokes, Sewell : Court Circular, London—Pan Books Ltd., 1955. 

45 Grunhut. Max ; Penal Reform, Oxford—Clarendon Press, 1948. 
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A. similar provision is made by all the Children Acts. A child 
released after admonition or advice or to the care of a parent or guardian 
may also be placed under supervision. 

As regards conditional discharge (with or without supervision) there 
is need to take care that the special conditions inserted are not so excessive 
as to provoke their violation and encourage lie telling and are also not such 
as cannot be checked by the probation officer. The condition of abstention 
from intoxicants'” is one which is likely to result in these. The condition 
of keeping residence at a particular place is another. These matters are 
better left between the probation officer and the probationer. If the residence 
needs to be changed, it should be done with the willing cooperation of the 
offender. Also, if the order is passed with sureties, the consent of those 
who come forward to vouch for good conduct of the offender must be 
obtained so that there is cooperation of those who can . have a good 
influence on the probationer. As probation involves enormous work for 
the probation officer, the Court should alwaj s be ready to help to change 
probation conditions or summon the probationer in case of a violation to 
remind him that he has to earn his continued freedom. In case of 
persistence, the Court should carry out the threat of the suspended sentence. 
A fine for breach of the order should be very sparingly used. The probation 
officer in order to seek cooperation of the Court, should keep it informed 
about the progress made by his case. 

The probation officer is the central figure in the probation scheme. 
He conducts social investigations, interprets situations and suggests the 
course to be adopted. He continues making observations and evaluations 
even during the treatment. He combines the functions of a leader, an 
executive and a social therapist. The success of a probation, therefore, 
depends upon the probation personnel their training and qualities of head 
and heart. In order to attract good persons and retain them, career 
opportunities should be provided, such as advance in salary and rank and 
security of tenure. There should also be opportunities for professional 
growth of staff. Case load should be a such as can be easily handled. 
There is also a need to exercise supervision and control over the work of 
the probation officer both by the court and the probation organisation. 
Itisicmly when these standards are achieved that probation can provide 
proper protection to society and a positive treatment to the probationer. 

(iv) Forfeiture of Property —The absolute forfeiture of all property, 
worse than even capital sentence, is no treatment measure. It was there¬ 
fore abolished in 1921. Forfeiture of specific property, however, is retained 
in very few cases and that too in addition to other punishments, under 
the Indian Penal Code of I860.®' As such it has some deterrent effect. 

(v) jF/ne—Fine as an alternative to short term imprisonment is 
a treatment measure, but as a source of State revenue it is an injudicious 
form of punishment. It should be assessed according to the means of the 
offender. Whenever the maximum or minimum limits a re fixed, within 
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which the court may adjust the amount to the means of the offender, these 
shoul be revised according to the changed conditions to see that 
fines fixed retain their original values. Fine may be retained as an alterna¬ 
tive to short term imprisonment for minor offences and offences of a purel> 
technical nature,®^ but in no case should imprisonment be awarded in 
default. It should be made payable in instalments if it can not be paid in 
a lump sum. If the offender is not trustworthy then he should be committed 
strightaway without fine. 


Fines are provided under the Indian Penal Code and Children Acts. 
Under the Indian Penal Code they are retained in various forms : (a) as the 
only disposition method; (b) as an alternative to imprisonment; (c) as a 
pimishment in addition to imprisonment; (d) the maximum amount is fixed; 
and (e) the amount is left to the court discretion. Fine, as the only sentence, 
as has already been pointed out, may . be retained for very minor offence 
and those of purely technical nature not involving intentional or deliberate 
injury; and it should be restricted to one or two offences only. A person 
convicted of a similar offence more than twice is evidently not a technical 
or a chance offender and hence deserves stricter punitive measures. Parti¬ 
cularly one who is quite well off should not be allowed to avail of it as an 
easy let off. As an alternative to imprisonment, fine should be used only 
against short terms of 3/5 years and the amount awarded should be pro¬ 
portionate to the terra. In any case, one who is prone to crime should be 
excluded from it. Whenever it is used in addition to imprisonment it should 
be restricted to only hardened criminals and previous convicts. A previous 
conviction of a similar serious offence, and not simply the nature of the 
offence, may be used as a criterion. Regarding the amount, if the maximum 
is fixed it should be revised occasionally to be in accord with the time. 
The best, however, is to leave it to the discretion of the court to fix it 
according to the circumstances of the case, particularly the means of the 
offender. 


Under the State Children Acts the order of fine may be made if the 
person is convicted of an offence punishable with fine, and against the 
parent or guardian if he conduced the delinquency by the young through 
neglect. The Children Act of 1960 has dropped the distinction between 
in offence punishable with fine or otherwise.®® The order may be passed 
igainst the offender if he be above the age of 14 years or against his parent 
pr guardian if he is below that age. It should be avoided when the person 
is hard off already, or where the parent is likely to shake of responsibility 
For the good behaviour of the young with money. 

(vi) Compensation —Restitution is a remedy to the victim and it 
differs from fine which goes to the State. This seems to be the most 
primitive of all the elements of punishment, bringing out the personal 
interests involved which the State administration of justice has tended to 
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replace by physical pain and suffering inflicted on the offender. The 
substitution of restitution by punishment inclined people more favourably 
towards severe sanctions so that the victim is avenged if not compensated. 
Whether the victim should be completely ignored by. criminal justice has 
been questioned. Therefore, attempts have been made to infuse it with 
reparation. 

In England the Probation of Offenders Act of 1907 empowers the 
court to order the offender to pay damages for injury or compensation 
for loss, in addition to a probation order.®* It seems the English criminal 
courts rarely consider, the opportunity of restitution.®® In case of difficulty 
to assess the exact amount of damages in ordinary course of criminal 
proceedings Mannheim suggests that the task be left to civil courts.®® 
Generally damages should be awarded by the criminal court. The practice of 
fixing restitution as a condition of probation is not uncommon with the 
criminal courts in the United States. There it is done either because of 
appeal, of the victim’s plight or because it appears to be an appropriate 
measure to treat the offender.®’ 

In India, payment of compensation may be made a part of release on 
probation under the Probation of Offenders Act of 1958®®. The court 
discharging the offender unconditionally or conditionally may direct him 
to pay such compensation as it thinks reasonable for the loss or injury. The 
amount may be recovered as fine.®* The Act, however, has not been 
implemented properly in many States on account of their financial limi¬ 
tations. Even in the States where it has been enforced and on quite 
extensive scale much use has not been made of this provision. The fact 
of the matter remains that if it is applied to appropriate cases it could be 
highly educative as well as deterrent; hence prove a real non-correctional 
measure. , 

SUMMING UP 

Of all the non-correctional measures, discussed in the foregoing 
pages, those which serve either of the two objects : deterrence or reforma¬ 
tion, should be sparingly used. Forfeiture of the property, primarily a 
deterrent measure, is already restricted to very few cases. Fine, similarly, 
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should be used sparingly for a chance or a casual offender. It should be 
completely individualised to serve a useful purpose. The amount should 
either be left to the court discretion or revised to suit the changed con¬ 
ditions. It should be made payable in instalments, if it cannot be paid 
in a lump sura to avoid committal. As a substitute for short terms it is 
a progressive development in penology but commitment in default is. 
primitive, beneficial neither to the oflTender nor to society. More and 
more stress has, therefore, to be laid on probation under supervision as the 
most effective method of reformation and rehabilitation, which necessarily 
involves the protection of society. As desired by the Government of India 
the United Nations expert. Reckless, also gave his opinion in favour of 
probation under supervision. The provision of compensation, under the 
Probation of Offenders Act, if usedTiberally with unconditional probation 
will yield happy results in avoiding the impression of its being an easy let 
off. The victim also will not be sacrificed at the altar of public justice. 
With the full and proper implementation of the Act cornpensation and costs 
can ultimately replace fines thereby socialising and humanising the criminal 
justice. 

Probation under supervision, even though recognised as the best 
measure for the first and the casual offender and a good substitute for short 
terms, it has had a very slow, half-hearted and piece-meal acceptance. In 
Punjab, the Act was enforced in 1962 in seven districts to start with : Simla, 
Ambala (excluding Rupar), Hoshiarpur, Kapurthala, Gurgaon, Mohinder- 
garh and Kangra. From May, 1966, it has been extended to ten more dis¬ 
tricts : Hissar, Rohtak, Kamal, JuUundur, Ludhiana, Bhatinda, Gurdaspur, 
Patiala, Lahaul and Spiti and Rupar (Ambala), The criminal 
districts of Amritsar and Ferozepur are still excluded. From the three years 
statistics of those released under the Act, from 1963 to 1965, the Court 
preference for unconditional release after admonition is obvious. Next to 
that is conditional release. Release under supervision is used rather 
sparingly. This has been explained by the financial limitations during the 
emergency when social services become the first casualty. The figures are 
given in the table below : — 


Year 

No. of cases 
in which 

S. I. R.* made 

No. of cases 
released under 
supervision 

No. of cases 
release 
conditionally 

No. of cases 
(released after 
admonition 

Total 

1963 

330 

182 

295 

237 

714 

1964 

306 

280 

707 

727 

1717 

1965 

183 

181 

976 

2085 

3242 


* S. I. R. means social investigation report. 



86 


The Law Review, 


The success of the probation system depends upon the training of 
judges in,the right use of.different sanctions and their suitability for parti¬ 
cular types, and the selection .of qualified probation personnel. For entry 
into judical services a degree in law should be an essential qualification and 
the Bachelor of Laws course should include among its subjects criminal law 
and criminology in one paper—criminal science, the study of criminal 
law without that of criminoldgy is highly abstract and shorn of reality. 
Criminal science is an applied science and a functional subject which is 

I 

intended to achieve certain objects. A comprehensive study . of crime, 
therefore, is possible only with reference to society in which it is committed 
and which should be rid of it. Judges having instructions in criminal 
science will be better able to understand and treat those they deal with. 
Besides, their special training should, include instructions in penology, so 
that they know the potentialities for good or bad of each criminal sanction. 
They should also be directed to maintain a proper record of their cases to 
provide reliable criminal statistics to the research worker who comes 
forward to lend a helping hand in evaluating the existing conditions of 
criminal justice and bringing about reforms in its administration. 




A STUDY OF JUDICIAL INTERPRETATION IN 
SOME ASPECTS OF JHINDU LAW 

G. SiTARAMA SASTAY, M.A., LL.M. 

Lecturer in Law, Hamidia College, Bhopal. (M.P.) 

An inquiry into the judicial process is not merely an inquiry 
into the various phases involved in a law suit culminating in the judg¬ 
ment but also an enquiry into the various factors that contribute to the 
rendering of the judgment. The direct impact of a judgment may be on the 
parties to the dispute, their privies and representatives. But the incidence 
of a judgment in certain cases are far reaching and enduring. 


Hindu law ceased to be territorial with the advent of Muslim rule in 
India and under the British administration, Hindus enjoyed the ostensible 
privilege of being governed by their personal law supplemented by 
piecemeal legislation. Since then the law governing Hindus has been the 
resultant product of judicial interpretation of the uncodified—as contained 
in the Smrities, Commentaries and customs—and codified law. In the 
following pages it is proposed to study the vissicitudes that Judiciary has 
undergone in interpreting certain aspects in Hindu law. 


The increased means of communication bringing together people 
from diflferent parts of the globe with a readiness to adopt, adjust and 
emulate difi'erent habits and customs has changed the very foundations of 
society and its outlook on life. The process of adoptation and adjustment 
to changed circumstances is presenting problems of vital importance 
pressing for solution. Judiciary which plays the main part in the process 
of decision making not only determines the course of societal movements 
but also sets an example for the other similar decision making bodies. In this 
welter the need for evaluating and reorienting the rule and techniques of 
the judicial process cannot be gainsaid. 


Hindu society though based upon Vedic culture is governed by and 
large by customs and usages. These customs and usages themselves are 
undergoing radical changes. Administration of Hindu law in a changing 
society is posing a serious problem. In a nascent democracy where mature 
politicians are trying to mould the destinies of illiterate millions, a greater 
responsibility is cast upon the judiciary which contain^s the cream of the 
intelligentsia, to warn, advise, control and guide the ^urse of movements. 
Recently the Madras High C\^_>ct^ had to consider the validity of a 
marriage celebrated according to self-respectors cult which is an anti- 
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purohit association whose object is to do away with the meaningless 
practices in marriage. They view the religious ceremonies in a marriage as 
having only evidentiary value meant to give publicity to the factum of 
marriage. They seek to achieve this object by introducing the bride and 
bridegroom to the notable persons present who were invited to witness the 
occasion and publish the fact of marriage along with the photos of the 
parties in prominent newspapers. The first marriage of this kind took 
place in 1929. It is stated in the judgement that such marriages had been 
taking place even after the Court pronounced them invalid in 1954. The 
validity of the marriage was challenged in a partition suit after the death 
of the parties. In Sie second case (1966) the husband repudiated the 
marriage whereupon the wife had to file a petition u/s 9 of the Hindu 
Marriage Act for restitution of conjugal rights. Section 7 of the Act lays 
down that a Hindu marriage may be solemnised in accordance with the 
customary rites and ceremonies of either party thereto”. The question 
before the Court was whether the ceremony undergone by the parties in the 
way as described above is such as to gain recognition of law as a custom. 
In the earlier decision the Court thought that 25 years is not a sufficiently 
long period as to elevate the practice to the rank of a custom. In the 
latter decision which was rendered twelve years thereafter, Venkatadri, J., 
sitting single followed the earlier bench decision. How much time should 
r<ss to enable the said practice to gain judicial recognition as a custom is 
a different issue. But Venkatadri, J., W’as constrained to observe that “ho 
useful purpose would be served by reformers by merely presiding over such 
marriages and conducting the ceremony according to their own ideas 
knowing fully well that such marriages are not valid inlaw. The reformers 
who advocate such marriages by the exchange of garlands and declarations 
should also at the same time see that such marriages are registered under 
the Special Marriage Act 5o as to give a legal effect to them.” Section 8 
of the Hindu Marriage Act provides for registration of Hindu Marriages 
which implies that it is a marriage celebrated in accordance wtth the require¬ 
ments of sections 5 and 7 read together. 

Today Hindus are governed by codified and un-codified law. How 
far the provisions of the codified law reflect the mores of the day and what 
type of interpretation of these provisions will bring the law in conformity 
with the needs of the changing society is a problem pressing for solution. 
Two recent decisions relating to marital relationship—one from Punjab 
Hip’’ Court and \the other from Madhya Pradesh High Court which relied 

’’e former decision—have raised an issue of vital importance viz. 
extent thfe right of the husband to insist upon the wife to abide 
if his dictates in =>^'^eJ^cting the matrimonial home, should be given effect 
° -Discussing the nriti law regarding the duties of the husband and 
to- ^ respect to oalAch other’s person. Sir Gurdas Banerji- said, in 1878, 
"t!'V are reciprocal. ‘\(But perfect equality oTrights in the married [couple 
th^J J. yet been allowed by any system of law...And if there must be 
• ^nualitv it is not di^jcult to see that it must be in favour of man. 'In 
hands’ to innguage of Bentham ‘the power maintains itself 
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Give the authority to the woman and every moment a revolt would break 
out on the part of her husband*. The author however did not omit to 
record the tendency of society to reduce the inequality of Sexes as far as 
possible. The tendency has so far crystallised as to be guaranteed by the 
constitution as a fundamental right. Though in a case of marital duties 
and rights equality cannot be asserted as a constitutional right, this much 
will be insisted that “decisions founded upon the assumption of a bygone 
inequality are unrelated to the present day realities and ought not be 
peimitted to prescribe a rule of life.” 


In Gayaprasad V Bhagvati^ the husband filed a petition u/s 9 of 
the Hindu Marriage Act for restitution of conjugal rights. The facts as. 
proved show that the husband had an annual income of Rs 700/- with no' 
other means. The wife in order to make out a decent living employed 
herself as a grama^evika in a place other than that of her husband's village 
earning a salary of Rs. 114/- per mensem. The husband insisted upon 
his right of consortium even by threatening to disfigure her by cutting nose. 
An attempt to carry her by force with the help of some ruffians was resisted 
by seeking police assistance. While the trial Court refused to extend its 
protecting hand to the impecunious cruel husband, the High Court was 
swayed strongly by notions of duty of a Hindu wife towards her husband. 
Bhargav, J., observed ; “ Vccording to the ordinary notions of Hindu Society 
the wife is expected to perfr>rm the marital obligations at her husband’s 
residence. She can accept service at a different place but not so as to 
clash with the husband’s marital rights which she is duty bound to render, 
it is. therefore, plain that there could only be an arrangement for her 
Slaying separately for continuing her service by mutual consent and 
concurrence of both the parties but she could not impose her unilateral 
decision on the husband by stating that she had no objection to allow the 
husband to live vs itli her at the place where she has accepted the service. 
The attitude taken by the wife in the instant case amounts in our opinion 
to a virtual withdrawal from the society of the husband”. In this view 
the learned Judges had the support of the decision of the Punjab High 
Court in Smt. Tirath Kaur V Kripal Singh.^ It was argued for the wife, 
that in the present day pattern of society it is not possible to fit the old 
notion of a Hindu wife being an appendage to the household of the 
husband and that it is open now-a-days for either spouse to employ his 
or her time in gainful employment and if the wife owing to the exigencies 
of service cannot stay for all the time with the husband, it should not be 
held that she has withdrawn from his society. The facts are similar to 
those in Gayaprasd’s case but the Court found the aj^titude of the wife 
unreasonable in refusing to leave the job and st^”^at the husband's 
residence in spite of the offer made by her father-in-law to give her 1/3 of 
the property by way of gift. The facts also show that/the husband wanted 
the wife to seek employment by obtaining a diploma in tailoring. If she 
accepted the job at her husband’s instance, she must also be prepared 
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to give up the job when the husband insists her to do so. The question, 
therefore, may be said to turn upon the consideration as to whether a 
wife should be permitted to stay awaj from the marital home caring more 
for her economic independence in derogation of her marital duties. The 
Court upheld the supremacy of the marital duties as the job was sought 
primarily to improve the financial condition for a happy marital life. 
Here public policy was in harmony with Smriti law also. But same is not 
the situation in Gayaprasad’s case. Bhargav, J., betrayed an awareness of 
the magnitude of the problem involved when he sought to supply the 
argument for the ex-parte respondent wife. “The best that could be 
urged for her is that the proposition that a husband alone had a right to 
say where the marital home should be is not a correct proposition of law 
though ordinarily the fact that the husband is usually the wage earner may give 
him the right to choose home; that as in the present case there was diflference 
between the couple on the choosing of marital home that question should 
have been decided by them by their mutual agreement by give and take 
and not by the imposition of will of one over that of the other and that 
as the attitude of the husband in the circumstances of the case was unreason¬ 
able and this fact alone led to a separation, the husband who is responsible 
for producing the separation in the said circumstances by reason of his 
unreasonable behaviour should be denied the decree of restitution of 
conjugal rights and should actually be held guilty of desertion”. The 
learned Judge has really taken the bull by its horns when he stated the 
problem in the above manner but soon threw himself on the horns of a 
dilemma in trying to riggle out of the situation by relying upon a decision 
of the Punjab High Court which is distinguishable on the facts of that case 
and a passage from Mulla® which is wholly out of context. The passage 
referred to, deals with the right of separate residence and maintenance 
which needs to be decided by different consideration. The question in 
issue is the right of the husband seeking restitution of conjugal rights, 
which depends upon the circumstances of the case whether there is “with¬ 
drawal from the society; if so, is it without reasonable excuse ? In Kay 
V Kay it was held, that co-habitation does not necessarily mean that parties 
are living together under the same roof. In G.V.G. it is further held that 
a husband is not to be taken as having deserted his wife without raesonable 
cause, because his work coraples him to live away from her. If law has 
moved so far what compelling reasons are there to choose that rule which 
lays down that ’‘in the Hindu society wife’s first duty to her husband is to 
submit herself obediently to his authority and to remain under his roof 
and protection”, when the husband has no roof and no means of protecting 
the wife. Is Hindu law against allowing women being emoloyed in gainful 
employment ? Katyayana whose conservative ideas determined the fate 
of women’s rights speaks of wealth earned by mechanical arts (silpaistu) 
though subjected'^t'p husband's control. To the general rule that the 
husband was not li^le to pay the wife’s debt, exceptions are made in the 
case of cowherds, vintners, actors, washermen and hunters (and the like) 
whose income depenc^ on their wives and whose household expenses arc 
defrayed by their wives”® In the above instance, it cannot be said that 
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to the extent the wife was employed, the extent of the husband’s right of 
consortium is not diminished. The same reason ought to prevail when 
the spouses for employment reasons are compelled to forego to a certain 
extent in some cases to a considerable extent the right of consortium. 
The argument that under the Hindu Marriage Act there is no distinction 
between the position of the husband and that of the wife in respect of 
choosing matrimonial home was left unanswered which is the crux of the 
issue. Section 4 has overriding effect and it cannot be contended that, the 
question as to supremacy of the husband in determining marital home is 
a ‘matter’ for which provision is not made under the Act, so that the law 
is to be ascertained from the Smritis. In so saying it is not to be under¬ 
stood that the remarkability and vision of the Hindu jurists, their grasp 
of principles and seminal ideas are underrated. But the approach made 
by the learned Judges in the cases mentioned above it is submitted is 
calculated to deprive the advantages derived by the Act Xf of 1864.' 

Ill 

Mr. Mayne writing in the seventies of the last century expressed 
the opinion that greater confusion will be caused by codifying Hindu Law 
then allowing it to be administered as it was done then. However since 
then reformers pleaded for complete codification of Hindu law. Piecemeal 
legislation took place and during the period between 1955-57 the important 
branches of Hindu law were codified to wit, marriage, succession, 
adoption and maintenance, minority and guardianship. In the application 
of the codified law the recent trend of some decisions has demonstrated 
that Maine’s opinion regarding the futility of codification is prophetic. 
The unsatisfactory result is reached partly by undertaking reform at one 
point without envisaging its consequences throughout the whole field of 
law and partly due to the reluctance of the judges to mould the law accord¬ 
ing to the mores of the day. 


The effect of the doctrine of pious obligation as interpreted by the 
Courts and the rule in Bombay Madras and Madhya Pradesh permitting a 
coparcener to alienate for value his undivided interest in the coparcenery 
property without the consent of the other coparceners have taken away 
much of the force from the observation of Lord Westbury in the well- 
known case of Appovier V Ramasubbayyan.® In Suraj Bunsi V Sheo 
Prasad® the Privy Council observed “there can be little doubt that all 
such alienations whether volun ary or compulsory are inconsistent with the 
strict theory of a joint and undivided Hindu family and the law as 
established in Madras and Bombay has been one of gradual growth founded 
upon the equity which a purchaser for value has to be allowed to stand in 
his vendor’s shoes and to work out his rights by means of a partition.’’ 


7 Hardas Debi v. The Secretary of State for India. 
Per Jackson J. 5 Cal. 228. 

8 (1866) 11 M.1.A.75. 

9 (1879) 61.A.88p. 
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From this position it is neither unnaturaJ nor unreasonable to claim (he 
power of testamentary disposition of the. coparcenary interest. When in 
1880 such a claim was advanced the Privy Council refused saying "Their 
Lordships are not disposed to extend ihe doctrine of the alienability by a 
coparcener of his undivided share w'ithout the consent of his co-sharers 

beyond the decided cases.The question is not so much whether an 

admitted principle of Hindu Law shall bec=rried out to its apparently 
logical consequences as what are the limits of an exceptional doctrine 
established by modern jurisprudence. The principles upon which the 
Madras-High Court has decided against the power of alienation by will are 
sound and sufficient to support that decision.The principle underlying 
the Madras view is that "at the moment of death the right of survivorship 
is in conflict with the right by devise. Then the title by survivorship being 
the prior title takes precedence (he to exclusion of that by devise”.’^ In other 
words, the power of judicial interpretation has exhausted itself at this point 
where the deirsed change can be effected only by the intervention of 
legislature. In this background if we read the provisions of the Hindu 
Women’s Rights to Property Act which, was later repealed by the Hindu 
Succession Act, it is clear that the right of survivorship is suspended ‘to 
give better rights to women’and under the 1956 Act a partition is effected 
by a fiction of law to enable several female heirs to inherit the property of a 
Hindu dying intestate giving freedom to dispose of property by will if the 
owner so chooses. 


The Hindu Women’s right to Property Act, 1937, is an amending Act 
meant to give better rights to women, where a Hindu dies intestate the 
devolution of property shall be according to the provisions of section 3 
“not withstanding any rule of Hindu Law or custom to the contrary.” 
The Hindu Succession Act XXX of 1956 similarly declares that regarding 
matters for which provision is made under the Act any text rule or 
interpretation of Hindu law or any custom or usage as part of 
that law in force immediately before the commencement of the Act shall 
cease to have effect. Under the 1937 Act, the interest devolving on a 
Hindu Widow was a ‘limited’ interest known as a Hindu Woman’s estate 
provided however that she shall have the same right of claiming partition 
as a male owner. Section 14 of.the 1956 Act declared that “any property 
processed by a female Hindu whether acquired before or after the 
commencement of this Act shall be held by her as full owner thereof and 
not as a limited owner”. The eflTect of the 1937 Act was said to be lhat 
“except to the extent of the widow taking her husband’s interest the Act 
leaves the rights of the other members untouched.’' In as much as the 
widow took only a limited estate the change for the better if any was only 
in the quantum and not in the quality of her right to property. A change 
in the quality also, of the right to property it may be argued shall corres¬ 
pondingly, go to remove the corresponding disability if any associated 
with a woman by reason only of her sex. This line of argument 


10 Lkshman Dada Naik v. Rahaachandra (1880) 7 JA. 181, 195- 

11 A. Vetla Button v. Yamenam^a (1874) 8 M.H. 6,'2 
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was advanced before the Bombay and Madras High Courts for the rebo'^i- 
tion of woman as karta of the Joint family when she alone is the major, 
others being minors. The argument was summarily rejected on the ground 
that a woman not being coparcener cannot be recognised as k'arth of the 
joint family. This view was accepted by the Supreme Court in Commis¬ 
sioner of Income Tax, M P., Nagpur v Govindaram Sugar 'Mills.‘A 
decision of the Supreme Court is bmding upon the other Comts until it 
is reversed by the same august body at a future date. This decision 
however is of great significance not only for what it has decided but also 
for its failure to approach the problem in the manner in which it ought to 
have been done; 

The Succession Act did not provide for matters relating to joint 
family and coparcenary Section 6 subject to the proviso thereto lays down 
that “‘when a male Hindu dies after the commencement of this Act, having 
at the time of his death an interest in a Mitakshara Coparcenary property 
his interest in the property shall devolve by the survivorship upon the 
surviving members and not in accordance with this Act”. This provision 
read with section 30 which provided for testamentary disposition of the 
coparcenary interest was said to effect a compromise between two 
opposing views”. According to one view the coparcenary system has 
become a tottering structure on account of the shattering blows delivered 
to its integrity from time to time; that the system is hardly consonent with 
the present day economy and theielore. it is desirable to administer a ‘coup 
de grace’ to it and abolish it altogether. Another view was that the 
coparcenary system had successfully survi /ed for a number of centuries 
though battered and brusied; that a certain amount of sentiment and 
reverance had gathered around it and that even at the present time Hindu 
Society will be healthier and happier if the joint family ideals were more 
assiduously practised and therefore the institution should not be killed. 
Section 30 stears a. middle course”.^-^ 

The Madras High Court in Radha Ammafs case held that notwith¬ 
standing all these changes a woman cannot be a karta of the joint family 
because she is not a coparcener. ‘‘It is sufficient to observe”, said 
Satyanarayanarao, J., in concluding the judgement, “that however laudable 
it may be to raise the status of a woman so as to make her the karta of a 
joint family the law has not yet done so and until this is done the law as it 
now exists must be applied and administered”. Visvanatha Sastry, J., in 
the same case expressed great apprehension that to recognize woman as 
the/carta of a joint family would pave way to a matriarchal system The 
learned judge observed, “If we are asked to take our stand on the Hindu 
law as it has been laid down by Hindu Legislators and by judicial decision of 
authority we know where we were. If we are asked to decide questions of 
Hindu law according to our own notions of how it should be developed 
according to the needs of modern civilisation ora progressive society we 


1965 (2) S E.J. 289. 

13 S. Venkatraman : “The Hindu Succession Act 1956 : 
A study” (156) 19 S.C.J. (Journal) 195. 
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are invited to wander, I know not, where. An alteration of a well settled 
rule of Hindu law is a task for legislature and not for judicial legislation.” 
Both the learned judges assumed that they were only declaring a law which 
is well settled in spite of a contrary view of the Nagpur High Court 
having been placed before them, which was consistently followed in that 
area for a period of quarter of a century. A close investigation reveals 
that even in Madras area it is not “a well settled rule” In Mayne’s Hindu 
law^^ we find this proposition stated on the authoiity of this very case 
noting the contrary view of the Nagpur High Court also.^® In 
Raghavachari’s Hindu law,’® the conflicting views of Madras and Orissa 
High Courts are indicated only en passante in a foot note without referring 
to any of the Nagpur decisions. It was for the first time in Seetbabai V. 
Narasimha” that we find the obiter dicta of Kuppuswami, Ayjar J., in a 
proceeding under the Guardians and Wards Act denying the status of 
manager to the widow' on the ground that she was not a coparcener. 
The welfare of the minor being the primary consideration in such proceed¬ 
ings, the Nagpur High Court brushed aside the view as being ‘an ex 
cathedra pronouncement’. The second decision in which the matter came 
up for consideration is Radha Ammal’s case itself. 


Now, if we omit the claims of pedigree for each of the view points, 
the sentiments and perse nal predilections expressed for and against the 
proposition the answer to the question depends upon the consideration 
viz. that interest of the members of the joint family requires that the 
affairs concerning the family should by managed be one of its membjrs 
who is competent enough to represent the family instead of all the members 
of the family being required to join in every transaction. This is a rule 
of practical convenience and expediency evolved out of experience. 
Their Lordships of the Privy Council emphasised this aspect of the office of 
managership in Kishan Prashad v. Har Narain’®: “ The Indian decisions as 
to powers of managing members of an undivided Hindu joint family are 
somewhat conflicting. It is how ever clear that where a business like money 
lending has to be carried on in the interests of the family as a whole the 
managing members may properly be entrusted with the power of making 
contracts, giving receipts and compromising or discharging claims ordin¬ 
arily incidental to the business. Without a general power of that sort it 
would be impossible for the business to be carried on.” This power of 
representation vests in the father as the head of the family by a natural 
authority. The eldest son can only be so by a delegated authorit}. He is 
' primus but interpares. Therefore, he is head of the family by choice or 
natural selection and not by right. He may be set aside in favour of 
younger one who is better suited for the post’®. In the majority of the 
j(^t families we find that the affairs of the family are managed by the 
senfcr male member. It is not uncommon that the manager lakes the 
assignee of strangers when technical or specialised knowledge is necessary 
in tM particular circumstances. His acts can however be justified only 
in so »r as they satisfy the tests of “necessity” and “benefit” to the 


llth\Bdition 1953 p.p. 366-67. 

I.T. wminr, v. Laxtninarayan 1949 Nag. 128. 
Hind^aw : (1965) p.'295 f.n, 270. 

1949 Mhd. 306. 

33 All. 2-72 (pc)= 15 C.W.N.32I. 
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family. The fact that the manager of the joint family is the father does 
not even raise a presumption in his favour that the transaction is for 
necessity or benefit.-® it is true that the texts spoke of the father, tbe 
eldest son or a younger one conversant with the business acting as managers 
of the joint family who are also coparceners. No prohibition regarding 
females can however be inferred from those texts as forbidding them to act 
as karta. They are to be understood as a statement of fact at best suggest¬ 
ing what when male members are available to act as karta, females are 
not called upon to shoulder the onerous responsibility involved in the 
management of the joint family affairs. In this context, it is worth 
bearing in mind the note of caution given by their Lordships of the Privy 
Council in Balusu v. Balusu®’^ regarding the mixture of morality, religion 
and law in the smritis. The text of Vrihaspati which is regarded as laying 
down the extent of minager’s powers contains no indication for the 
proposition laid down by the Madras High Court. It only refers to the 
circumstances under which an alienation of the joint family property is 
justifiable. 

A Hindu woman who had only a right of maintenance or an 
interest in the joint family in lieu of that, will rarely be eager to manage 
the property for others’ sake who have larger interest in the property. 
When her husband dies as a divided member, she is not in any way fettered 
in managing the property which she inherits. Her right is of the 
nature of a right of property; her position is that of owner; her powers 
in that character are however limited.^^ The extent of the power of aliena¬ 
tion is again governed by the same principles as those laid down in 
Hanumanprasad Pandey’s case which are made applicable to the shebait, 
mutawaHi and the manager of a joint family. Where the estate of a deceased 
Hindu has vested.in a female heir a decree fairly and properly obtained 
against her in regard to the estate is, in the absence of fraud or collusion, 
binding on the reversionary.^® It is, therefore, clear that the capacity to 
act as manager lies in the interest the person possesses in the property to be 


20 Guruswami v. Ganapathia (1882) 5 Mad. 337 
Subramanya v Sadasiv (1885) 8 Mad. 75. 

Chinnayya v. Pemmal (1890) 13 Mad. 51 

21 In a similar context, prohibition regarding the adoption of an only son “their 
Lo^d^hip» htd occasion in a late case (Rao Balwant Singh v. Rani Kishore, 1898) 
25 I A. 54, 69) to dwell upon the mixture of morality, religion and law in the 
Smritis...They then said : “all these old text books and commentaries are apt to 
mingle religious and moral considerations not being positive laws, with rules 
intended for positive laws.” They had now had that the further study necessary 
for the decision of these appeals has still more impressed with the necessity of 
great caution in interpreting books of mixed religion, morality and law lest foreign 
lawyers accustomed to treat as taw what they find in authoritative books and to 
administer a fixed legal system, should too hastily take for strict law precepts 
which are meant to appeal to the moral sense and should thus letter individual 
judgments in private affairs should introduce restrictions irto Hindu Society and 
impart to it an inflexible rigidity never contemplated by the original law givers ’ 
(1898125 I. A. 54, 69. 

22 Janaki Ammal v. Narainswami (1916) 43 I.A. 207, 209. 

23 Raisal Singh v. Balwant Singh (1918) 45 I.A. 168, 178. 
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managed; the power can be exercised only in the circumstances prescribed 
by the Hindu law texts. The rationale for imposing the conditions is as 
indicated in Vyasa’s text: “Those that are born and those that are yet 
unbegotten and those that are still in the womb all require the means of 
support; the dissipitation of hereditary source of maintenance is censured.” 
The requisite qualification for a person to act as karta is the possessing of 
interest in the joint family property at the relevant time. If the eldest 
son in a joint family has alienated his entire undivided interest it is very 
unlikely that he will be permitted to act as karta merely because he was a 
coparcenar and is still regarded by virtue of judicial decisions as a 
copareeaar possessing only a right to take by survivorship. In the case 
of a coparcenar the right property inherits from the time of birth. In other 
cases, ,the right accrues from the time of the death of the last owner. It is 
a question of time which is not germane in considering .the question 
whether a female can act as karta of the joint family. 


Analogy shows that there are no legal impediments standing in the 
way of a woman being recognised as karta. A similar question came up 
for consideration before the Supreme Court-'* viz. whether a female can 
succeed to the office of the pujari and panda in a temple. Jagannath Dass, 
J., held that in the absence of any legal prohibition against a woman for 
holding such office and in the absence of any rule that. the office holder 
could not discharge the duties by appointing a deputy in the event the 
office holder is precluded from performing the spiritual duties personally, 
considerations of public policy shall not be insisted on to the extent of 
negativing the right itself If that is the correct approach to the problem’ 
‘ubi eadem legisratio ibieadem di<J positio’ (where the reason for the law is 
^he same, the disposition must be the same) is the pioper rule applicable 
V considering whether a woman can act as karia of the joint family. The 
tl\eory of inherent incapacity of a woman is based upon both the religious 
an'c( secular considerations when the Supreme Court rejected that theory 
in tonsidering the right of succession of a woman to a religions office in the 
abse^e of positive prohibition contained in any text or rule of sound jurispru- 
denceXthere is no logic behind the rule which denies the right of a 
womanN fo ^^t as karta insisting coparcenership alone as the sine quahon 
for mapa^rship. That ihere is ample authority in the Dharma Sastras 
recognising woman as karta is clear from a perusal of the Chapter on 
Debts whioj jg one of the important topics out of the 18 titles of 
Vyavahara.^‘'\^Xhe learned judges of the Madras High Court were so 
greatly obsessei (jy their own strong notions as to how a Hindu society 
should be that -t precluded them from treating the question as open 
for discussion’ . Vere it not for the fact said Viswanatha Sastri, J., “that 
the learned advocate foj. the assessee is supported by a decision of the 
Nagpur High Court jqaepur 128) I should have considered that his 
contention was unargua^g»>^ Iii the face of such an attitude one doubts 
the futility of the suggest fo\ legislative interference in such matters 
as the only remedy. As t-s-^jQ^oXhas aptlv said, “substitute the statute 
for decision and you shill c^tre of authority but add no quota of 
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inspired wisdom”. Because even the enacted law. has, .to ultimately 
depend upon the. interpretation of the, judges, who either, breathe life into 
it or render it otiose as is seen from the recent.decision of the Bombay 
High Court in Ankush Narayan V Janabai^® relating . to an adoption. by .the 
widow, made 40 years after the death of her husband: and after 
the Hindu adoptions and Maintenance Act came into force. 
Mr. Paiaskar’ the then Law Minister in piloting the Bill observed in the 
course of his speech that adoption is no longer to be understood in the old 
sense or as being for the old purpose. With this avowed object it is 
provided in Section 12 of the Act that “an adopted child shall be deemed 
to be the child of his or her adoptive father or mother for all purposes with 
effect from the date of adoption” and that the, adopted child shall,not 
divest any person of any estate which vested in him or her before the. 
adoption”. Desai, J., with whom Palekar, J., concurred held that the, son 
adopted by the widow even after the commencement of the Act consti¬ 
tutes him the ■ son of. her deceased husband .also in. as much as “the 
adopted child will become absorbed in the adoptive family to which the 
widow belongs. The family would obviously be the family of her deceased 
husband”. “It appears to us” the learned Judge said on. a construction 
of Sections II (vi), 12,14 (1) (2) & (3) 5, 6 and 7 according to the scheme 
of the Act “that there is nothing in the Act to indicate that the provisions 
in the Act were intended to abrogate the position which arose under the 
customary Hindu Law as regards the new ties of the adoptive son in the 
adoptive family in consequence of adoption by a widow”.. Once again 
a wide field for litigation is thrown open by introducing the . doctrine of 
relation back through the back door which the legislature thought it got 
rid of. 

When Pandits ceased to be official referees of courts by ' Act XI of 
1864, Mr. Justice Louis .lackson said: “I confess, it seems to me to be 
among the advantages for which the people of this country have in these 
days to be thankful that their legal controversies, the determination of their 
rights and their status have passed into the domain of lawyers instead of 
pandits and causists; and in my opinion the. case before us may ver> well 
be decided on the authority of cases without following Sreenath 
Achyutanand and others through the maze of their speculations on the 
origin and theory of gift”.®’ But there may be instances where a case is 
not covered by any previous authority so that an authority has to be 
created by the judges. Therein the judges assumed the creative role of 
“the selective agents of societal evolution” by laying down the law which 
satisfies justice and utility. Whether in so doing the judges declared or 
make law was a question of some nicety at some time past. Today the 
tendency is to judge the system by its results. The principle that law should 
be moulded to suit the changing conditions was not merely recognised but 
is assiduously practised. In fact it is because of this merit that the 
commentaries ©n Hindu Law were considered as authoritative. “The 
commentators while professing to interpret the law as laid down 
in the Smirks introduced changes in order to bring in harmony 
with the usage followed by the people governed by the law; and 
that it is the opinion of the commentators which prevails in the provinces 
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where their authority is recognised .... In the event of a conflict between 
the ancient text-'tmters and the commentators the opinion of the latter 
must be accei)ted.’^‘® Since the commentaries were written considerable 
time has passed; The duty of interpreting these commentaries according 
to the mores of the day has devolved upon the judges and custom has 
sanctioned it as a right. This duty was disclaimed by some but the right 
is denied to none; 


TO SUM UP : 


Judicial legislation is not an unknown process to Hindu Law. 
Commentators have subordinated the language of texts to customs and 
approved usage (Bhyaram Singh v. Bhya Ugar Sinah (1870) 13 MIA 373. 
390). 


In Bhineabai v. Gurunath Gouda (1932) 60 GA 25 Sir Dinshaw 
Mulla in deciding that a widow in an undivided family can adopt without 
any body’s consent has laid down a rule which is in clear contravention 
of the express provision in Vyavahara Mayukba. Nevertheless it vas 
accepted and acted upon without protest as it was in accordance with the 
prevalent notions of the community. It is noteworthy that five years 
thereafter the Hindu woman’s Rights to Property Act, 1937, was*passed. 

When Statutes have been enacted giving better rights to women it is 
an indication of the direction in which judicial legislation should also move. 


It is true that there are certain limitations to the exercise of this 
power of judicial legislation. But where a situation can be remedied by 
such process appraising the legislature of the need to interfere is not the 
proper exercise of the power of judicial legislation vested in judges. It 
amounts to shifting of the responsibility and a waste of potential power. 

When a statute is intended to remedy an evil any interpretation of 
that statute which has the eSect of introducing that evil again, is an abuse 
of judicial interpretation. 


To quote Cardozo “He (the Judge) is not a knight-errant roaming at 
will in pursuit of his own ideal of beauty or goodness. He is to draw his 
inspiration from consecrated principles. He is not to yield to sparmodic 
sentiment, to vague and unregulated benevolence. He is to exercise a 
discretion informed by tradition methodized by analogy, disciplined by 
system and subordinated to ‘the premordial necessity of order in the 
social life.’’ 


2S Atmaram v. Bajirao (I93S) 62 I.A. 139, i43. 
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CHAPTER I 

INTRODUCTION 

The United Nations, in spite of its failing and weaknesses, 
is something that is good. 1 1 should be encouraged and 
supported in every way, and should be allowed to develop 
into some kind of world government to world order. 

—Jawahar Lal Nehru 

After independence on 26th January, 1950, India became a Republic, 
with an elected President at the head of the Government. Because of its 
size and population India today is the biggest democracy in the world. It 
is potentially a “Great Power”.^ Mr. Chester Bowles, the United States 
envoy in India said on January 19, 1952. “If the democratic Government 
fails in India, the entire free world will suffer a catastrophic set back all 
through Asia. The set hack will he even greater in my opinion than that 
which the free world suffered when China was conquered by the 
Communists".® 

When we talk of Asia, remember that India, not because of any 
ambition of hers but because of the force of circumstances, because of 
geography, because of History and because of many other things, inevitably 
has to play a very important part in Asia. If you have to consider any 
question affecting Middle East, South East Asia, Far East, and whatever 
regions you have in mind the importance of India cannot be ignored.” 
remarked Jawahar Lai Nehru. 


India’s status in world affairs has no doubt been raised by the per¬ 
sonality of Mr. Nehru, whose erudition is made of British liberal thinking 
and socialism, while his heart is imbued with the Gandhian doctrine of 
pacifism and non-violence.® It was thought that the struggle for Asia 
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conceivably could be won or lost in the mind of one man -Jawahar Lai 
Nehro. His voice was considered as the most influential voice in Asia. To 
have Mr. Nehru as an ally in the struggle for Asia was considered worth 
many armed divisions,* 

Apart from Mr. Nehru’s personality, there are various other factors 
which make India a great world power. Even before her independence 
India plaj ed a significant role In the League of Nations. More than that 
India with her vast area, enormous natural resources, her strategic 
geographical situation and prodigious population was at once the base and 
bastion of British power in the East and as such was a vital factor in world 
politics. Her central and commanding position is nowhere better seen than 
in the political influence which she exercises over the destinies of her 
neighbours near and far and the extent to which their fortunes revolve 
round an Indian axis,® 

The cause is not far to seek. The common Afro-Asian sentiment 
against colonialism still remains a binding fprce amongst the non¬ 
communist Asian and African nations, who now form what is called the 
Afro-Asian block. The compelling factor of geography as well as her 
history, population, democratic set up and economic system, inter-alia, 
have combined to make India the- natural leader of these nations. The 
personality of Mr. Nehru was some times associated by some interested 
countries with skepticism. China has been accusing India and Nehru for 
following an imperialist policy. India has always disclaimed any such 
ambition. Yet simple observation shows that this leadership, however, 
unsought it may be by the Indians themselves, is now affected to be 
reckoned within International Affairs.® 

As India is the bigee.ct democracy in the world, the leader of the 
newly emerging Afro-/ countries, and stands for peace and co-existence 
and other virtues ' it is very imoortant and significant to examine its role 
ris a vis the United Nations and the objectives for which it stands. 

This work is a study of this great role, which India has attempted 
to play in the United Nations. Since the main purpose of study is to bring 
out the Indian attitude by taking some typical situations from all spheres, 
the study is divided into two parts. Part I deals with theoretical portion 
and Part II gives the various instances and aspects of India’s role. 
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Part i 

THEORETICAL ASPECTS 

CHAPTER 11 

INDIA’S CONCEPTIONS AND IDEALS OF 
INTERNATIONAL RELATIONS 

The only Camp we should like to be in is the Camp of peace and 
goodwill which should include as many countries as possible 
and yyhich should be opposed to none. The only alliance we 
seek is an alliance based on goodwill and co-operation. If 
peace is sought after, it has to be by methods of peace 
and the language of peace and goodwill. 

—JAWAHAR Lal Nehru 


India becomes a member of United Nations 

India became an international entity, in the strict sense of the term 
on the 15th of August, 1947, by the Indian Independence Act, 1947. After 
15th August, 1947, the Union of India inherited not only the undivided 
Government of India’s international status, her membership in the United 
Nations and assets and liability implied in such membership, but also 
foreign policy. 

The Assistant Secretary General for legal affairs of the United 
Nations, who examined the implications of the Indian Independence Act, 
expressed the following views ;— 

i. The new, Dominion of India continues as an original member 
state of the United Nations with all rights and obligations of membership. 

ii. Pakistan will be a new member state. In order to become 
a member of the United Nations, it would have, to apply for admission 
pursuant to Article 4 of the Charter and its application would be handed 
over under the pertinent rules of procedure of the General Assembly and 
Security Council. 

iii. The representative of India on the Economic and Social 
Council and the representative of India participating in the discussion of 
the Indonesian case in the Security Council should be requested to submit 
new credentials after 15th August issued by the Head of the gjvernment, or 
the Foreign Minister of the new Dominion.® 

Physiography 

All International diplomacy is meaningless without- reference to 
econotnic or social structure. Foreign policy is never original. It is 
determined by, a certain order of facts, geographical, historical and 
economic. No state can escape its geography or history. 


7 Quoted in United Asia, (1964) p. 314. • ; 
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India is about 1,700 miles from East to West, and about 2,000 miles 
from North to South. Its land frontier is about 8,200 miles long and the 
sea frontier about 3,500 miles. 

The total area is 1,269,640 sq. miles. According to the 1961 Census 
the total population is 439,235,082. This population grows roughly at the 
rate of about four and half millions a year. The land frontier with Pakistan 
is about 4,615 miles long (East and West together). Of this about 2,810 
miles are demarcated. 

In shape. India is like a triangle with its base resting on the 
Himalyan Mountains in the North and its apex running far into the ocean 
in the South. India lies entirely to the north of the Equator. From South 
to North, including Kashmir, it stretches from 8° North latitude to 37° 
North latitude, with the Tropic of Cancer cutting it roughly into two halves. 
West to-East it stretches from about 66° longitude to 97° East longitude.® 

Basic Principles of India's Foreign Policy 

Foreign Policy of India has its roots in the past. In December 1948 
the Congress Party stated in a foreign policy resolution : 

. “The foreign policy of India must necessarily be' based on principles 
that have guided the Congress in past years. These principles are the 
promotion of world peace, the freedom of nations, racial equality and the 

ending of the imperialism and colonialism.with a view to advancing the 

cause of world peace and co-operation,. India associated herself with the 
United Nations. This Congress declares its full adherence to the principles 
underlying the Charter of the United Nations.^®” As such it becomes 
imperative to examine the historical background of National movement 
and also to see the roots of India’s foreign policy in pre-independence era. 

PRE-INDEPhNDENCE ERA ' ' 

It has been suggested that India’s ancient tradition as well as 
Gandhiji’s legacy of non-violence lie behind India’s persistent endeavour 
for peace.^^ 

Mahatma Gandhi’s special contribution was his ability to translate 
ancient ethical precepts into practical terms and make them the bases of 
mass political action. The doctrine from which this approach developed 
stressed the importanc of means. Bad means cannot make good ends. If 
good ends are achieved by bad means the ends themselves become 
perverted That, in brief was Gandhi’s message, as it was the message of 
Budha before him and still earlier the message of Bhagwac Gita. It was 
inevitable that free India should be influenced by the background and that 
her stand on national and international issue should be governed by it.^^ 


9 Directory and Year Book, 1963-64 (A Times of India Publication) p. 1. 

10 Gupta. Indian Foreign Policy, p. 8. 

11 Professor G.F. Hudson, International Affairs Jan 1951. 

12 Mrs. Vijay Laxmi Pandit, Atlantic Monthly Oct., 1953. 
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Gandhian ethics is the corner stone of India’s foreign policy.. Means 
.and ends are thus intimately and intricably connected and. ‘cannot be 
separated’, Mahatma Gandhi always laid stress oh moral values and wafridd 
people not to subordinate means to ends. It was by this manner that 
India got freedom from one of the great colonial power oh earth. This 
revolution demonstrated that physical force need not necessarily be the 
arbiter of destiny and that the method of waging a struggle and the way 
of its termination are of paramount importance.^® 

Nationalism is old in India, once “the greatest of the European 
colonies in the East.” Faint beginnings were made by the establishment 
of the Brahmo Samaj in 1828. This compromised the advanced Hindu 
intelligentia who had come into contact with Western democratic ideologies 
through an English education. The revolt of 1857 was the first organised, 
expression of anti-foreign sentiment and continued to serve as a source of 
patroitic inspiration down to our own time.^^ 

In 1858, British rule of India through a Private Trading Company 
gave way to British rule of India through agents of the Crown. The 
beginning of nationalism as an effective political force date from the found¬ 
ing of Indian National Congress in Bombay in 1885.^® The Congress soon 
became the dynamic, consolidated expression of Indian Nationalism. It was 
the most articulate and most highly organised agency of protest against 
British Rule. Indian National Congress was founded by a group of educated 
young Indians many of whom had studied in English Universities and were 
familiar with the ideas of democracy and nationalism in the Western 
sense.“ 

In the face of a British granted “Constitution” of 1919, the apostles 
of Swaraj found new inspiration in a new leader, Mohan Das Karam Chand 
Gandhi (1869-1948). He was known as Mahatma or “Holy-man.” Although 
short in stature and emaciated in appearance. Gandhi was surely one of the 
giants of the early twenty century. To identify himself with the masses of 
India wearing a loin-cloth and sandals, this wizard little ascetic, soon wove 
a spell over the masses of India by his sincerity, unselfishness and saintly 
qualities-—a spell which was never broken as long as he lived and which is 
one of the most potent forces in India today. 

For the attainment of Sawaraj, Gandhiji preached the way of Truth 
and Non-violence. His message was “love your enemies, resist not evil, 
eschew all force, oppose your oppressors with non-violent, civil disobedience. 
Against his weapon, so alien to Western civilisation, the greatest imperial 


13 Jawahar Lai Nehru : Inside of America, 1950, p. 34. 

14 B. R. Sain, address at the American Academy of Political and Social Science, 
Philadelphia, April 19, 1952. 

15 For Congress Ideology; see India Quarterly 1960 vol. xvi—p. 3. 

16 Palmer and Perkins, International Relation (1954) p. 694. 

17 Palmer and Perkins, op. cit. p. 695; also see Bimla Parshad, The Origin of Indian 
Foreign Policy Chapter II & III. 
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power of the, world finally found itself defenceless. Force is effective only 
agaihsfthose who oppose it with lesser force. Against those who meet it 
with non-resistance, if they are numbered in millions and dedicated to a 
cause, force is helpless;^® 


Indian National Congress under the leadership of Mahatma Gandhi 
began to take interest in world politics as is clear ffom the resolution 
passed by the Congress at Madras in 1937 : 

“The Congress- has noted with resentment- that - Indian troops 
have again been used by the. British^ government to further their designs in 
China, the Congress demands that Indian troops and police forces still in 
China.be recorded, immediately...the Congress declared that the people of 
Indiaihave no quarrel with their neighbdurers and desire to live at peace 
with them...^®. 

In September, 1938 Munich Agreement was signed. It was an 
appeasement to Hitler. Czechoslovakia lost Sudatanland to Germany by 
this. The concern of the Indian National Congress on this appeasement 
policy, of‘Big Powers’ can be seen from the Congress Working Committee 
resolution of October, 1938. It stated :— 

The Working Committee send their profound sympathy to the brave 
people of Czechoslovakia in their struggle ■ to preserve their freedom. 
Being themselves engaged in a war, though non-violent but none-the-less 
grim and existing against the British imperialist power an earth, India can¬ 
not but be deeply interested in the protection of Czechoslovakian freedom.'® 

In September 1939 India was made a belligerent by action of the 
Viceroy. Indian Nationalists were split on the proper policies to be followed; 
Some favoured taking advantage of England’s crises to renew demands for 
complete independence, while others warned that Japanese domination 
would be far worse than the British Rule, and declared that India' should 
fight willingly on the side of Britain and hei allies. 


When the allies said that they were fighting the war for freedom. 
India could not possibly understand what they meant by the world freedom- 
According to Wendell Wilkies in Africa, the Middle East and Far-East 
freedom means the orderly but scheduled abolition of the colonial system. 
Congress Working Committee had this in mind when on 15 th September 
1939 stated ;— 


i, 18 Scbuinan, International Politics, p. 339. 

Gup Report of the 42 Indian National Congress (Madras), India Priming Worls 
ProfesJi. 4. quoted by Karunakaran, India'in World Affalts'p, 10, 

Mrs. i.jationai Congress, Feb. 1938 to Jan. 1939, ‘Allahabad, All India Congr«» 

‘•tee^iSwaraj Press, 1939, p. 59. 
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‘If Great Britain fights for the maintenance and extension of demo¬ 
cracy, then she must necessarily end imperialism in her own possessions 
A free democratic India will gladly associate with other nations for militarv 
defence against aggression and for economic co-operation.” 2 i ^ 

• u September, 1946, Mr. Nehru, then the member for external affairs 
m the Governor General’s new Executive Council outlined the foreign policv 
as follows :— 


In the sphere of foreign affairs, India will follow an independent 
policy, keeping away from the power politics of groups aligned one against 
the other ...India will uphold the principle of freedom for dependent 
peoples and will oppose racial discrimination wherever it may occur. Towards 
United Nations India’s attitude is that of wholehearted co-operation and 
unreserved adherence in both spirit and letter, to the charter governing it.*^ 

During the war a large section of the Indian people were sceptical 
about new world order. When some western statesmen stated that the 
Atlantic charter would not apply to dependent territories, the Hindustan 
otandard commented : 


The Atlantic charter, the declaration of four freedoms and other 
pious declarations regarding the war and peace aims of the allies and the 
shape of the world to come after the war, sound at present, extremely 
ironical in relation to India whether the whole world has come to treat this 
country as a domestic problem of Britain anJ Churchil has declared that he 
IS not going to preside over the liquidation of the British empire.*® 

Similarly Tehran declaration of 1943 was also interpreted on the 
same lines. These declarations cannot touch an> new chord in the hearts 
of the peoples of the East who are under the suzerainty of the British, Dutch 
or U. S. A. unless democracy is established in India. 

All this criticism of the new world order can be understood from the 
fact that India was a colony of Britain and that Indian delegates to these 
gatherings were as a rule selected by the Secretary of State for India in 
consultation with the Government of India or vice-versa. It was this fact 
which the Indian people were never able to forget when judging these 
conferences. 


There were two opinions on the Dumbarton Oaks Proposals. Some 
considered it as an “another futile attempt for the achievement of world 
peace.’’ While others stated : 

“It is noteable attempt to make the world safe for the peace loving 
peoples so that they may be assured of living their lives in freedom from 
tear and want.’’** 


1 Congress and the war crises, Swaraj Press, 1939, p. 16- 

2 Indian Annual Register, July, December, 1946 pp. 252-253. 

" India and the United Nations (Indian Council of World Affairs) p, 22-?3 
24 Modem Review (Nov. 1944) p. 256. 
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.^heh San Fransisco Conference was held in 1945, the question of 
Indian independence and partition attracted the attention of the people and 
there were very few comments on it. 

Again coming to the Gandhian influence on India’s foreign policy : 
perhaps most of the trouble in the world today is due to the fact that 
people have forgotten the basic doctrine of means and ends advocated by 
Gandhiji. In the defence of democracy or in the name of liberation, an 
atmosphere is created which suffocates democracy and stifles freedom and 
may ultimatel> kill both.*® On one occasion Mr. Nehru said that evil had 
to be opposed, but not by a greater evil. Violence and hatred could not 
be overcome by greater violence and hatred. 

It was largely due to this emphasis on the right means to achieve 
even right ends in India’s international relations that the wide spread, but 
inaccurate, belief has come to prevail, especially abroad, that India’s 
foreign policy is based on moral principles. India’s foreign policy is no 
more moral than that of any other country, the policy as such is amoral.*® 

Again it is important to realise that a country with a hoary past as 
India in which Gandhiji is merely a point, to limit choice to that point only 
is not proper. It may be suggested that Gandhiji’s heritage was only a 
reiteration of the teaching of the Upnishads, of Budha, of Ashoka. Even 
Mahavir so taught. The Bhagwad Gita teaches likewise. But it is impor¬ 
tant to bear in mind that there were also Chandra Gupta, Harsha and 
Pushyamitra. Indians are also the worshippers of Bhawani or Amba, Chandi 
or Kali, the warrior mood of the mother.** 

India’s heritage does not lay only in religion or spirituality. India has 
a great heritage in worldly wisdom and diplomacy. Chanakya, the great 
Chancellor of the Maurrayas, showed another trend of Indian genius or 
personality which is no less real or necessary than the first one. Chanakya 
has given the picture of most damnable means to achieve the unity of 
India. He characterised it as the law of fish. He said that any means are 
good provided they yield results which are worthwhile. The four Upayas 
(means)—SflOTcr (persuasion), Dama (bribery), Bheda (creating disunity) and 
Danda (coercion)—were to him the most legitimate to achieve desired 
objects. It is because of this that Chanakyas teachings are there in all the 
leading books on International politics. The Ramayana and the Mahabliarta, 
the two great epics, which fully represent India and Indian History are also 
for it. Manu and Yajnavalkya, the great law givers of mankind, also up¬ 
held the same principles To this extent ancient Indian politics is different 
from Indian religion or spirituality. The two should not be confused.*®. 


25 Rajan, India in World Affairs, p. 48. 

26 . Rajan—India in World Affairs (1953-54) p. 48. 

27 Patel,' Fereign Policy of India p. 7-8. 

28 Patel, op. cit. p. 9-10; he also argues that means were all important to Gandhiji. 
he would rather let Swaraj go than bow to expediency, but if Gandhiji’s life ** 
closely observed and analysed it is otherwise, according to him. In 1921, Rej' 
gopalachari wrote that Gandhiji greatness lay in expediency. So many calk'* 
him a practical idealist, a saint-statesman. 
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POST INDEPENDENCE ERA 

Objectives of Indian Foreign Policy •. 

(i) International peace and security : ... 

The primary and over-riding goal has always been the maintenance 
and promotion of international peace and security. Due to long British 
Rule India remain industrially backward country. This fact added to her 
poverty. Poverty had its effect on all-round social set up-of Indian 
Society. So after independence India has been in urgent need of 
all-round development. According to Nehru peace to us is not just a 
fervent hope, it is an emergent necessity.^® It is for this reason, apart 
from her natural bent, that she gave first preference to this striving for 
peace. No one can guarantee peace indefinitely, but India feels that even 
few years gained is something worth striving for, and the longer this 
interval of peace the less the chances of war in future. With the usherence 
of modern era of Atomic weapons of mass destruction in which the whole 
world may be wiped out, there is no alternative to peace. From this 
point of view the peaceful co-existence of nations with different social set¬ 
ups and different ideologies, peace is not only desirable in itself but also 
essential for the existence and well-being of the human race. India’s 
approach to peace is a positive and constructive approach, not a negative 
or neutral approach. To this end it is necessary that differences between 
nations must be settled by peaceful means. 

Peace is not merely the absence of war. It is something more. It 
also means peace in the minds of the peoples in the world. It is a stale 
of mind. That state of mind is almost completely absent in an atmosphere 
of cold war.®® Peace can only be preserved by method of peace. A war 
like approach is contradiction in terms. Peace preserved by threats is 
unstable, more especially when the party threatened is not weak. Peace 
cannot live in an atmosphere of constant preparations for war and threats 
of war. So peace can be maintained by creating of an atmosphere of 
peace. In this is included the avoidance of threats and denunciations 
among the nations who have differences. Thinking of war and preparing 
for war were the greatest danger to peace. When one wants peace, one 
must think of peace and prepare for peace, instead of thinking of war and 
preparing for war.®^ 

In view of the history of world wars India is confident that a III 
world war would be ruinous not only to her but to the entire world, and 
most of all to the democratic world. Nehru said : I doubt if after the 
terrible disaster of a world war, democracy can survive. The democratic 
nations may win in war, mind you, I have little doubt that they will—but 
I doubt if after the disaster of a world war democracy can survive 
at all.®® 


29 Jawahar Lai Nehru, Lok Sabha Debates (24 April, 1954) Vol. iv, no. 52, col. 5581. 

30 Jawahar Lai Nehru, The Hindu, 24 Jan. 1954. 

31 Ibid 30 Jan. 1955. 

32 Jawahar Lai Nehru’s speeches (1953-54) p. 151. 
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More than this armed conflict though short of atomic weapons, 
would seriously jeoperdise the economic and other overall development 
of the countries, involved in the war. Indian Prime Minister said on 
May 1, 1954 : It will be a tragedy of infinite magnitude if we should be 
checked and our plans should be set at naught because of the troubles and 

quarrels of others.For us living in these countries which have newly 

acquired freedom, the desire for peace is even greater and more urgent 
because we have to build our own countries and we do not want at this 
critical moment in the history of our respective countries war should up 
set the plans we have laid, and the dreams we have dreamt.*® 

To this is directed India’s concerted efforts to sell the principles 
of Panchsheel all over the world, her vigorous opposition to military 
alliances and pacts and foreign military bases and above all her unredeemed 
condemnation of the cold war and the approach it represents.®^ 

(ii) To protect and preserve the independence 
and territorial integrity of India 

The first and primary object of every foreign policy is to protec 
and preserve the independence and territorial integrity of a state. Because 
it is the very essence of statehood and no state can remain a state undei 
international law if it loses that.®® Naturally, therefore, the paramount 
objective of India’s foreign policy has been to preserve and maintain hei 
freedom and independence, territorial integrity and sovereipity. It was 
to guard her territory that Indian forces went to Kashmir. Similarly 
to this point in view Indian forces liberated Goa. The Chinese invasion 
of Tibet, then a friendly state to India created a flutter in New Delhi, for 
that meant the control of a peaceful people by a big power potentially 
capable of great mischief. And this mischief happened as a matter of 
fact on a rather big scale in i962. Though China withdrew from Nefa, 
but she is still occupying thousands of square miles of Indian territory in 
Ladakh. It is to face this sign of Sino-Pakistan collusion to grave Indian 
territory that India is now preparing her defence on a big scale. 

(iii) Support to International Organisations 

To achieve inter-alia the goal of international peace and security 
in long term interest of international society India is a staunch supporter 
of all International Organisations, including specially the United Nations. 
India is a founder member of the United Nations. Its attitude towards 
United Nations has been one of whole-hearted co-operation and 
unreserved allegience. She is fully convinced that international peace can 


33 Ibid p, 222 

34 Rajan, op. cit. p. 42. 

35 Article 1, of the Montevido Convention of 1933, quoted in Starke, An Introducliu' 
to International Law 3rd Ed. p. 83. 
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only be realised by making United Nations hands strong. In spite of its 
internal weakness and failings India believed that the United Nations 
stood for someiing that was good and that should be supported as far as 
possible.*® 

The most important fact to notice is that India’s foreign policy 
objectives is international peace and security, self-determination for 
colonial people, opposition to racialism, peaceful settlement of disputes 
etc. coincide with the preamble, ideals, and objectives of the whole United 
Nations Charter in general and principles and purposes as enshrined in 
chapter I in particular. 


When in 1948 Pakistan army was retreating like anything before the 
Indian army. India accepted cease-fire because she had great respect for 
the Security Council resolution, which was passed to that efiFect. This 
matter we will consider later on in connection with Kashmir problem. 


Though India has great respect for the ideals for which the United 
Nations stands,*’ but she is critical of the organisational structure of 
the United Nations as a whole. In this respect more important is the 
Security Council and the ‘Veto’ and ‘double Veto’ exercised by its members. 
India is also critical of the Amendment procedure. She is also critical 
of the procedure to admit new members under Article 4, where again 
‘Big Five’ have the ‘Stultifying Veto’. 

Her vigorous support to the action by the United Nations in Suez, 
Congo and Cyprus, etc , is a testimony of her support to it. She contri¬ 
buted forces to the United Nations emergency force in Suez and Congo, 
Since this happens to be the main object of this work these matters will 
be examined in detail in the ensuing chapters. 


(iv) Self determination for colonial people 


India regards apart from the inherent rightness of the cause, sup¬ 
pression of the political aspirations of the colonial peoples is a violation 
of fundamental human rights and a persistent source of international 
conflicts.*® India has realised that no country could preserve peace unless 
the root causes of war removed from the world and that dominlation of 
one country by the other was, one such cause. India, since its indepen¬ 
dence. has all along been espousing the cause of these suppressed people, 
and has been insisting that imperialism and colonialism must end as 
promised in the United Nations Charter. Mr. Nehru, while addressing the 
General Assembly on 3rd Nov. 1948 said 


35 Kaninakaran—India in World Affairs—p. Z5. 

37 As embodied in the preamble and Article 1 & 2 of the United Nations. 

38 Jawahar Lai Nehru, (The Hindu) 24 Jan. 1954. 
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It is an astonishing thing that any country should still venture to 
hold and to set forth this doctrine of colonialism, whether it is under 
direct rule or whether it is indirectly maintained in. some form or 

other.there is going to be.an active struggle against 

any and every form of colonialism in any part of the world.®® 

But India on her stand on this issue have always been in favour 
of peaceful methods to achieve this objective. According to Mr. Nehru, 
“in bur own way we are trying to put an end to colonialism. But we 
realise that this process will not be helped by adventurist tactics.” 

(v) Opposition to racialism 

India stands for the establishment of an egalitarian human society, in 
which discrimination based on colour, race, class, etc., did not exist. 
India’s opposition to, racialism is motivated by humanitarian grounds. 
More than that in India’s view racialism is another grave danger to peace. 
She is not prepared to tolerate any distinction which offended the dignity of 
human personality. India in her own constitution which came into force 
in 1950, has done away with all kinds of racialism.^® The worst example of 
apartheid on earth is South Africa. Here again India’s attitude towards 
South Africa has not been crusading or vindictive. She has always been 
for peaceful solution of this shameful policy of South Africa in the 
twentieth century. We will discuss the legal aspect of it later on.. 

(vl) Elimination of Want 

Poverty, disease and illiteracy have always offered great temptation 
to other nations for colonialism, and then war. Especially Asia and Africa 
have been greatly affected by it. India is convinced that misery of the world 
can be avoided by eradicating poverty, disease and illiteracy. Comirunism 
has great appeal for these people. They consider bread more valuable 
than civil liberties. So India stands for creating conditions in which 
discontentment of the people may be removed. India always showed great 
interest in President Truman’s ‘Point Four Programme’- India herself is 
one of the poorest country in the world, from economic point of view. 
Per capita income in India is the lowest in the world. To cope with it 
India has accepted offer of aid from all friendly countries irrespective of 
the fact that they belong to this and that power block." 

(vii) Cooperation with Neighbours 

India is anxious to maintain friendly relations with all her neighbours 
and to co operate with them in mutual development. As far as possible 
India is not in favour of making enemies of her neighbours. Perhaps it 
was due to this policy that China took possession of Indian territory in 
Ladakh without any battle before 1962. 


39 Jawahar Lai Nehru, Independence and aftctr. p, 320. 

*Mr. Nehru, Sec Congress Bulletin No. 5 (1954) p. 247. 

40 Articles 14 to 18 of The Indian Constitution, 1950. 

41 Gupta, Indian Foreign Policy, Chapter III, p, 15; also sec Rajan, op. cif. 
Chapter II. 
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Now except Pakistan and China, who have commited-aggression 
against Indian territory and are still in possession of that, India is on 
friendly relations with all other neighbours. They are Nepal, ffurma, Ceylon, 
Afghanistan, Malasia and Russia. 

MEANS ADOPTED BY INDIA TO ACHIEVE THESE 

OBJECTIVES 

(i) Non-alignment 

The most important of all the means adopted by India to achieve 
her foreign policy objectives is the policy of non-alignment. This policy 
is not a negative policy as is sometimes misunderstood ,in the West. It is 
not neutrality or neutralism. According to Mr. Rajan, the positive and 
apt characterisation of the policy (inaccurately described as non-alignment) 
is an independent policy.*^ 

After the war, the world came to be divided into two blocks. One 
block is led by United States and the other by the Soviet Union. As already 
discussed India’s foreign policy was not born out of a sharp iniellect, but 
is the direct result of the old ways and old mind that moulded their policy 
during the freedom movement. Indian attitude has always been for friend¬ 
ship with all nations, so far as it does not conflict with India’s own interest. 
In her economic development also she wants to benefit from both the blocks. 
As far as her defence is concerned she has also been getting assistance from 
all states, irrespective of the blocks to which they belong. Even after the 
Chinese invasion in 1962 India has been getting military aid from United 
Slates, Great Britain, Australia, and Soviet Union. 


Some Western critics have characterised Indian policy of non-align¬ 
ment as opportunism i. e. India is exploiting to her own advantage the bio¬ 
polarisation of the world into two blocks. Even in India this policy has 
been bitterly criticised by some parties and persons after the Chinese 
invasion in 1962. There has been constant demand to change it. But still 
the Congress Government as long as it is in power and is influenced by 
teachings of Gandhi and Nehru, there is no chance of its abandonment. 


(ii) Peaceful co-existence {Panchsheel) 

India feels that goals as set above can be achieved through the 
principle of peaceful co-existence of nations of diverse ideologies and 
interests. In other words it is based'on the principle, live and let others 
live. Usually a powerful nation tries to impose her culture and civilisation 


42 Rajan, 03. cit. p. 58. 

(ii) Peaceful co-existence {Panchshil) 

India feels that goals as set above can be achieved through the principle of 
peaceful co-existence. 
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on the weaker nations. This results in war. Early in 1954 this concept 
was given certain precision and formal recognition in what later came to be 
known as Panchsheel^^ or Five Principles. This agreement was signed 
between India and China on 29th April, 1954. The Five Principles are :— 

(a) Mutual respect for each others territorial integrity and 
sovereignity; 

(b) Non-aggression; 

(c) Non-interference in each other’s internal affairs; 

(d) Equality and mutual benefits; 

(e) Peaceful co-existence. 

Before the end of 1956, as many as 16 countries including its two 
sponsoring countries, had ejcpressly affirmed their adherence to these 
principles.** The Bandung Conference held in April, 1955 and attended 
by 29 countries of Asia and Africa, further elaborated and reinforced these 
principles. 

In 1962 the Five Principles of Panchsheel got a severe set back when 
China invaded Indian territory in Ladakh and NEFA. One cardinal 
principle of peaceful co-existence is, respect for territorial integrity and 
sovereignty of other nations. This leads to non-aggression principle. So 
by committing aggression on India, China showed scant respect for Panch¬ 
sheel to which she was a sponsoring nation and also to the Bandung spirit, 
which is the more detailed elaboration of these Five Principles. 

Anyhow despite the treachery of Chinese dictators, and Pakistan 
perfidy, to these principle, they stand, as an ideals to be followed for a 
better world in which there shall be peace and hence prosperity; These 
are the path finding instruments in this otherwise dark Atomic era. 

(iTO Peaceful settlement of disputes 

An important method to maintain international peace and security 
is that state should settle disputes by peaceful means. India does not believe 
in the measure of ‘self help’ under classical system of international law for 
the settlement of disputes. India’s stand in this respect is also supported 
by the Charter of the United Nations.*® 


43 Different influences have been constructed about the Word Panchsheel. 
Panchsheel is the officially authorised spelling of the term, though it has been 
spelt in India as Panch Shila. 

See the Pamphlet issued by the Ministry of Information and Broadcasting, 1957. 

44 The countries in addition of India and China were ;— 

Afghanistan, Burma, Cambodia, Egypt, Indonesia, Laos, Mangolia, Nepal, Poland, 
South Arabia, The Soviet Union Democratic Republic of Vietnam, and Yugoslavia. 

45 Article 2 Clause 3 and 4 of the U. N. Charter; for detailed discussion on self-help 
see Brierly, The Law of Nation 6th Ed. p. 395—408. 



The Law Review 


113 


A ^pical example of India’s adheren;:e to this principle of settle¬ 
ment of disputes by peaceful methods is the Kutch Agreement signed by 
India and Pakistan on June 30, 1965.'‘® Earlier in April Pakistan army had 
occupied some Indian territory there. It is a great tesitmoney of India’s love 
for peace and foresight. In the months of tension India could have excalated 
a big war, but she did not despite her military superiority to Pakistan, and 
great opposition criticism at home.^’ This goes as a great credit to India as 
a champion of peace despite the gravest provocation from her intransigent 
neighbour. The agreement is victory of the peaceful methods of settlement 
of disputes, since Pakistan had to vacate the aggression and restore the 
‘status quo ante’as on Jan. 1, 1965. It was welcomed as a whole by the 
people and press in India and abroad.^® The due credit for it must 
also go to Mr. H. Harold Wilson, the Prime Minister of Great Britain and 
the White Hall who have displayed no less role in inducing the parties to 
come to agreement. 

INDIAN CONSTITUTION AND INTERNATIONAL LAW 


Article 51 of the Indian Constitution states :— 
“The State shall endeavour to— 


(a) 

(b) 

(c) 


promote international peace and security; ^ 

vaiative 

maintain just and honourable relation between naiic were 

foster respect of international law and treaty 
in the dealings organised people with one another; and. 0 's'‘ ^initea 




(d) encourage settlement of international disputes by arbitra..^ 


5 bases 
lesson 
Council 


From legal point of view clause (c) is important because thei. 
directions are political in nature than legal. Clause (c) distl°‘ 
international law on the one hand and treaty obligations on the ^ 

may be assumed that term international law means customary inteP®™.S?®°^ 
law and the expression treaty obligations to international treaty 

So the important question to be considered is what is the rela. sanction 
between Indian municipal law and International law under Arlicl^j. jjj 
Article 51 (c) is a Directive Principle of State Policy, under Part IV, .„j.esgjyg 
Constitution. Article 37 says that Part IV, “shall not be enforceab^ 
any Court, though the State is under a duty to apply it. Part IV oi 
Constitution has been addressed to the Legislature and Executive and l 
to the Judiciary. 


46 The Tribune July, i^65. ' 

47 Mr. Hem Barua, Leader of the P. S. P, in Parliament, termed it, a bet 

the National Interest—The Tribune July, 1, De**. ^tulate 

48 Seethe Statement of Rajaji, Swatantra Leader, that India must/atetnent 
it-self on Kutch Agrement—The Tribune July 2, 1965; See also t\y 4, 19° ’ 
of Binobha Bhave, be said he was happy over it. The TribugeS. 
Washington applauded it as, ‘very good news'. The Tribune 30 Jur 

49 Alaxandrowics : Constitutional Development in India p. 214. 
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As far as International Treaty law®" is concerned that is governed by 
Article 253®’^ of the Constitution. As far customary international law is 
concerned there is no specific provision (lie Article 253) in the Constitution. 
English law has adopted Blackstonian doctrine, according to which the law 
of nations is part of the law of land. However as the Blackstonian doctrine 
is the part of the common law which became basically part of Indian law 
under British rule, the judges tend to accept the same relationship as pre 
vails in English Law.®- So the Judges determining the relationship between 
municipal law and international law, in India, have to rely on common law 
principles which promote respect for international law more efiiciently than 
Constitution provision which are not justiceable.®® 


CHAPTER ni 


In lyoi. 
China invaded 
principle of 
sovereignty r 
by committ’ 
sheel to wh:' 
which is tt^ 


THE UNITED NATIONS AND ITS OBJECTIVES 

This is not of course, to say that the sovereigns will adopt this 

project . but only that they would adopt it if they took 

counsel of their true interest . All that I do assume in 

them is understanding enough to see their own interest and 
courage enough to act for their own happiness. If in spite of 
all this, the project remains unrealised, that is not because 
it is utopean; it is because men are crazy, and because to he 
sane in a world of madmen is in itself a kind of madness. 

Jean Jacques Raussbau. 


IS of the United Nations 

perfidy League of Nations had failed to prevent world war, the 

better worP international organisation to prevent war and to promote peace 
are the patb^^ndoned. In fact the failure to prevent world war second streng- 
■ther than weakened popular demand throughout the world for an 

(lii) Peac--- 

lording to Brierly, there is something artificial in saying, even if it is strictly 
An c in theory, that such important institutions of international life as the Unit«i 
is that stattions and its specialised agencies arc nothing but contractual arrangetnents 
in the moetween certain states- We ought to look behind the form of these treaties to 
the se^ their substantial effect. There is indeed now some authority for considering 
by th'" certain classes of treaty provision as creating true objective law. The International 
fount of Justice (I. C. J. Reports, 1950, p. 153—57) and (I. C J. Reports 194S, 
l 174) has held that the Charter created the United Nations with an objective 
Div. V binding upon non-members. 

Pant confers an overriding power on Parliament to make any law for ih' 

• any part of India for implementing any treaty, agreement or convcolio^ 

*'■ '-y other country or countries or any decision made at an intcrnaliona 

ace association or other body. 

^owics, op. cit- p. 215, he says it would be difficult to imagine that tn* 
^Id ignore the doctrine; for instance, no genera! diplomatic commua'i? 

, India, yet foreign envoys have all the communities as a matter of fS' 
45 Article 2 Claul \evaient under the customary rnfernational Law. 


43 


44 


See the . 

The count*' 
AfghanistaE 
South Arabi^ 
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effective system of collective security.®* In 1945 twenty six years after the 
founding of the league, a new but strikingly similar organisation, the United 
Nations, rose out of the flame that had consumed the old. The intervening 
years had been full of hopes and frustrations, limited collective efforts to 
combat outbreaks of aggression, followed by the most catastrophic man 
made destruction of all history, world war II. The damage done to the 
material and human foundation of our civilisation and the potential for 
doing even greater damage, were increasingly more vast in 1945 than 1919. 
But the men who planned the new world again designed it in the image and 
likeness of what was most familiar; the league pattern, more or less as it had 
evolved by the time the fighting began in 1939.®® 


In biological evolution, species which fail to adopt themselves to 
environmental change become extinct. In the evolution of the civilisations of 
Homo-Sapiens’ Societies which cling to old ways in the face of new chal¬ 
lenges experience failure, frustration, and ultimate demise.®® League of 
Nations was the first attempt to prevent war and provide security. The 
United Nations Charter was the second attempt. Though the first attempt 
failed completely, the fact that an institution of this type had existed before 
and that it had worked and produced some results could be regarded as a 
general feasibility of a similar, though improved scheme. This way of think¬ 
ing appears decisively to have influenced the establishment of thfr-^mted 
Nations. The feasibility of the General Scheme was widel^taken for 
granted; what remained to be done in order to produce a more satisfactory 
solution seemed to be, to make use of the experience which the history 
the League provided and to build up a better organisation on the 

this expmence." ,he'“umted' 

The United Nations®® may be much behind as an orga 
independent states (now numbering about 115®®) which have acv 
obligations contained in the charter signed at San Fransisco on . 

1945.60 he bases 

of lesson 
y Council 
permanent 

The important events which brought into existence the prece. There 
of the United Nations were the following ; 

(i) The Atlantic Charter, August 14, 1941. 

(ii) Declaration by United Nations, January 1, 1942. 


Land Marks and Development of United Nations ; 


mbers. It 
.e League 
- sanction 
ar in vio- 
■igressive 
would 


54 Vandenbosh and Hugan, The United Nations, p. 77. 

55, Cheever & Haviland Organising for peace, p. 52 

56 Schuman, International Politics, 3rd Ed. p- 206. 

57 Schiffer, The Legal Community of Mankind, pp. 288-289- 

58 The true name of the organisation is the ‘the United Nations although it 
referred to as the “United Nations Organisation” or U.N.O. The 
United Nations had been suggested by President Roosevelt and Fir 

Smuts. The suggestion was opposed by some delegates at San FransiPing-Sheung 
tually the title was adopted unanimously, as a tribute to the 
sponsor, President Roosevelt. For further details see JBentwit 
/ • A commentary on the Charter of the United Nations, p. 3. 

59 The Tribune, 17th Nov. 1964. 

60 Stark, An Introdution to International Law, III Ed. p. 450. 


pp. 572^582; see 



116 


The Law Review 


(iii) Moscow Declaration of October 30, 11)43. 

■ (iv) The Dumbarten Oaks Proposals, August-October, 1944. - 

(v) The Yalta Conference, February, 1945. 

(vi) The San Fransisco Conference, April-June, 1945. 

(vii) Preparatory Commission—November-December, 1945. 

(viii) First Assembly of United Nations (in London) January, 1946. 

The Atlantic Charter:®^ 

In August, 1941 President Roosevelt and Mr. Churchill met in Con¬ 
ference on board the Prince of Wales in the Atlantic Ocean. The United 
States had not yet formeallj entered the war. They drafted the Atlantic 
charter, a statement of war aims somewhat like the famous Fourteen Points 
of President Wilson in World War I.®2 It condemned the use of force and 
territorial aggrandisement and envisaged security from aggression and free¬ 
dom to choose the form of government to the peoples. The eighth and the 
last point of the charter, in speaking of a, ‘permanent system of general 
security’ indicated that the United States which was upto now neutral in 
war, was now prepared to enter into a system of collective security. It con- 
ihined no reference to League and can be interpreied as a doom of the 
Leagu^^-'-.,.^ 

United Nations Declaration 

P*'- On January 1, 1942, United Nations declaration was signed, by the 
?°vcf^^fatives of 26 States at Washington. “If the Atlantic charter was 
cL creation of the United Nations, the United Nations 

^h‘h‘s th January 1, 1942, was the second.”®® Under the terms of the 
wnicn is ^ coalition was formed. The signatories®® accepted 

pies of the Atlantic charter and thereb} subscribed to the hope 
AJ^ in it,” to see established a peace which will afford to all nations 
perfidy, toof dwelling in safety within their own boundary, and which will 
better wor'irance that all the men in all the lands may live out their lives in 
are the patbim fear and want.”®® Each government pledged to employ its 
'es against the enemy and to co-operate with the government’s 
(lii) Peac-3creto and not to make a separate armistice or peace with the 


An »_ 


is that St3i,etailed discussion of the Atlantic Charter, see Stone, the Ailantic Charier 
in the rooJ) 

the se* theinbose and Hugan.'pp. cit, p. 77. 

by thr certait.all over againift’ith ‘‘new League” was done for many reasons. There 
' -- Court orJl the imponant psychological reason that it would be better to go 
'■ \l74) has henisation \han to revive one to which was attached the stigma 

43 Dii. N®! draft a new document than to modify the 

Pane confers au’^resident Roosevelt that American people would more 

.j or any part of InCcally join a new world organisation than to goforthc 

See the V country te had been the most bitter political campaigns in 
^ <^ce association or o discussion see Vandenbosch and Hogon, op cit., p.??- 

44 The coum.^Srowics, op. cit- p. 21 

Afghanistai- Vj^ jgj,oj.e the doctfit-chill, Litwonov and Soong for their respective 
South Arabia V yudia, yet foreign etwes of 22 other states on the following day. 

45 Article 2 ClauS \evalent under the custt,drich and Hambro, op. cit. pp. 520. 
sec Brierly, The .\nder (International ant 
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The Yalta Conference, February, 1945 

Roosevelt, Churchill and Stalin met in February, 1945 at the favourite 
Russians Sea-side resort of Yalta, on the Black Sea, to hammer out, iH/er 
alia, further compromises on the United Nations proposals. Regarding the 
thorny question of voting in the Security Council, it was decided, that all 
decisions on questions of procedure should be taken by a majority of sever 
votes in the Security Council consisting of 11 members. Decisions on 
questions other than procedural should be taken by a majority of seven 
votes, with the added requirement of the unanimity of permanent members"'. 
This marks the origin of veto concept in the United Nations which became 
a highly controversial question in the post-war period due to its stultifying 
use by the selfish ^.e'rmaneni members. 

It was alscfagreed that a conference of the United Nations should be 
called to meet atilSan Fransisco on April 25, 1945, “to prepare the charter 
of such an organ/sation along the lines proposed in the informal conversa 
tions at Dumbarton Oaks”.’^ 

/ 

The San Fransisco Conference, April to June 1945 

Finally the United Nations Conference on International Organisa¬ 
tion opened at'San Fransisco on April 25, 1945 and closed on 26tb June, 
1945. On March 5, 1945 the United States, in the name of force sponsor¬ 
ing governments’^, issued invitations to forty five (including India) other 
governments^'' in accordance with the Yalta agreement. It was suggested 
in the invitation that the conference will consider the Dumbarton Oaks 
Proposals, “as afi'ording a bases” for the proposed charter’^. The dis¬ 
cussion ab he conference resulted in the unanimous adoption on June 26, 
1945, without reservation, of the charter of the United Nations’® and the 
statute of the International Court of Justice which is annexed to the 
charter and had equal validity with it”. It is remarkable that despite 
serious' difiBculties on such important matters as the ‘Veto’ in the Security 
Council, and the functions of the General Assembly, there should have 
emerged an instrument so detailed and comprehensive as the U.N. Charter. 

The main differences between the final draft as adopted at the San 
Fransisco Conference and the Dumbarton Oaks proposals are as follows 

(i) The principles and purposes of the United Nations were 
broadened in scope and the obligations of the member states defined in 
more precise terms. 

(ii) The powers of the General Assembly were extended. 


7J Ibid p. 10. 

72 Goodrich and Hambro, op. cit. p. 19. 

73 Ibid. 

74 They were China, Soviet Union, United States and United Kingdom. 

75 For complete list of these states see Goodrich and Uambro, op. cit. p. 11. 

76 The (title United Nations) was first suggested by President Roosevelt and adopted 
in the declaration of January, 1942. 

77 Oppenheim, International Law, vol. 1 8th Ed. p. 403. 
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(iii) The United Nations was given enlarged authority in the econo¬ 
mic, social, cultural, and humanitarian fields. 

(iv) Provisions were added to the charter concerning the encourage¬ 
ment of human right and fundamental freedoms. 

(v) Important modifications were made in the provisions as to 
regional arrangement and regional agencies. 

(vi) The Trusteeship provisions were added. 

(vii) The Economic and Social Council was made a principle organ 
of the United Nations’®. 

Preparatory Commission 

To blow life into the charter and prepare for the first session of the 
General Assembly, the conference created a ‘Preparatory Commission of the 
United Nations’, composed of all States attending the conference, with 
headquarters in London. The Commission consisted of one representative 
of each Member Government and its functions were exercised by an execu¬ 
tive committee of 14 members. This committee first met in August 1945, 
and the commission’s final recommendations .for implementing the charter 
were adopted two days before the Christmas’®. 


First Meeting of the United Nations General Assembly January 1946. 

The United Nations came into being on October 24, 1945 (United 
Nations’ Day) on the charter receiving the ratifications necessary to bring it 
into force®®. The first meeting of the General Assembly was held in London 
on January 10, ) 946, and took as the bases of its work a comprehensive 
report of the Preparatory Commission relating to the Organisation of the 
United Nations and to the taking over of the functions of the League of 
Nations. On April 16, by resolution of its Assembly meeting for the last 
time at Geneva, the League of Nations ceased to exist. 

The final (twenty first) League Assembly attended by 34 delegations, 
had met in Geneva, on April 8, 19^46, and aimed the wreckage of a blasted 
world, \yhen the Argentina delegation walked out indignantly because of a 
failure to win of the eight Vice-Presidencies, Sir Hartly Shawcross comment¬ 
ed, “but this is a funeral not a Christening”. President Carl Hambro 
remivisced: “we know that we were lacking in moral courage...we know 
that we were reluctant to show responsibility for great decisions where 
greatness was needed, and we know that we cannot escape history”. He 
further dedicated the ‘funeral’ to the success of the United Nations®^. 


78 Starke—International Law III Ed. p. 42; also see Evatt, The United Nations (1948), 
p. 17. 

79 Cheevar and Haviland. op. cit. p. 66. 

80 i.c. those of United States, United Kingdom, the Soviet Union. France and 
China and of a majority of other signatories. 

81 Schuman International Politics, 5th Edi. p. 206. 
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Charter and Covenant compared ; 

The United Nations Organisation is the League of Nations in a new 
guise, despite the several respects in which it differs from its predecessor®^. 
Its Charter unlike the Covenant was not devised at a peace conference nor 
incorporated in peace treaties. 

The Covenant was the work of 19 men who met 15 times in the earl) 
months of 1919. The charter was the work of 50 delegation, toiling mightly 
in San Fransisco, from April 25 to June 26, 1945. There were present in all 
282 delegates, 1,444 assistants, 1,058 members of the International Secretariat, 
2,636 Journalists and Radiomen, 2,252 Army and Navy aides, 800 Boy 
Scouts, 400 Red Cross workers, 188 Telephone and Telegraph Operators, 
etc. The average out put of document per day was 500,000 pages. On 
cne day 1,700,000 pages were distributed®®. 

At any rate the dissolution of the League of Nations should not 
obscure the fact that the United Nations Charter owes much to the League 
experience and for its provision drawn heavily on the League traditions, 
practice and machinery.®'' The first and most important impression one 
gets on a comparison of the Charter and Covenant is that there is more 
continuity than discontinuity between them.®® For all their differences 
they are basically the same—voluntary associations of states established to 
foster co-operation among their members in certain political, economic 
and social areas. Like the Covenant, the Charter, though a Constitution 
of an international organisation, is in fact a treaty between the parties to 
it.®® The organisation which the Charter provides is fundamentally in 
line with the League of Nations. Like the Covenant, it recognises the 
important inequalities of nations, and erects a structure which takes into 
account these inequalities.®’' Both the League and the U.N. were endowed 
with essentially the same organisational- limbs, including an assembly, 
council, economic and social bodies, trusteeship committee, court and 
secretariat. The delegation of the member states were to be equal in size, 
with one vote apiece. 

The revision of the League system was never seriously considered. 
This was largely for reasons of political expediency and also for psycho¬ 
logical attitudes. So it was decided to start from scratch and to set up a 
new organisation on that. It was of course soon discovered that it was 
as impossible as it was unwise to-disregard the League experience.®® 


82 ibid. p. 2)7. 

83 Schuman. International Poliiics 5th Ed. p. 207. 

84 Starke, International Law (1954) 3rd Ed. p. 453. 

85 For comprehensive discussion on dement of continuity, see Goodrich, “'From 
League of Nations to United Nations" International Organisation, (1947) pp. 3-21 

86 Goodrich, The United Nations, p. 28. 

87 Goodrich and Hambro, Charter of the United Nations p. 2J. 
aS Goodrich and Hambro, Charter of United Nations pp. 21 —22 
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But the two systems are not quite as identical as Tweedledum and 
Tweedledee’.®® Although the U.N. is the successor to the League and in 
many ways patterned on it, as pointed out above, there are fundamental 
differences®® between (along with some minor differences), the two 
institutions, which are as follows : 

(i) In the United Nations there are, apart from the Secretariat, 
five principal organs, the General Assembly, the Security 
Council, the Trusteeship Council, and International Court of 
Justice, and the respective spheres of each organ are carefully 
defined so as to prevent overlapping. In the League, there 
were, apart frprh the Secretariat, two principal organs only, 
the Assembly and the Council, and each was able to “deal 
with any matter within the sphere of action of the League or 
affecting the peace of. the wofld.”®^ 

(ii) The obligations, of member states of the United Nations are 
stated in most general terms, for example to settle disputes 
peacefully, to fulfil in good faith their obligations under the 
Charter, etc.®® Under the League, the obligations of the members 
were stated ard defined in the most specific manner, for 
example in the detailed procedure, they bowed themselves to 
follow, for settlement of disputes without resorting;to war.®® 

(iii) Under the League, unanimity was required®* with a few exceptions 
for decisions in both Council and Assembly. In the United Nations, 
the Security Council can make decisions by a vote of seven mem¬ 
bers in procedural matters. In non-procedural or substantive 
matters, these seven members must also include the concurring 


89 Cheever and Haviland, Organising for Peace, (Stevens) p. 66. 

Some minor differences are : The Charter is a comprehensive document composed 
of III Articles while the Covenant was a sbor' one cpnsistin of only 26 Art. The 
Covenant has only a short preamble, while the Charter has in addition to a long 
preamble, a chapter entitled “Purposes and Principles”. The Charter is involved 
of repititions, the Covenant was simple and direct. The Charter has a larec 
vestibule. 

91 Article 3 and 4 of the Covenant. 

92 Article 2, U. N. Charter. 

93 Starke, International Law 3rd Ed. p. 453. 

94 Strictly speaking it would be unfair to regard this contrast as unfavourable to the 
League, for (i) there were several exceptions to the rule of unanimity, including 
the provision in article 15 of the Covenant, that the votes of the party to a 
dispute were not to be counted, when the League Council made its report and 
recommendations thereon, (ii) the effectiveness of the League Covenant 
depended on its observance by member states rather than on the organic decisions 
ot the League bodies, whereas under the charter, the emphasis is on the organic 
decision on the bodies such as Security Council and less oii specific obligations of 
member states—Starke, An Introduction to International Law, 3rd Ed. p. 454. 
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-votes of the “Big Five”.®® In the General Assembly, decisions on 
important (substantive) questions required a two-third vote, 

- decisions on other matters a simple majority. As far as 
amendment of the Charter is concerned, it requires two-third 
majority including the ‘Big Five’ while under the League it 
needed'unanimity of all, implying that every member had the 
right of vetoing amendments to the Covenant. Voting proce¬ 
dure shows that it is improvement on the League.®® 

(iv) The collective security wing of the new structure has been 
greatly re-inforced, in the light of the League experience. There 
are substantial differences between the ‘sanction’ of provisions 
in Article 16 of the League Covenant and the provisions for 
“preventive” and “enforcement action” in chapter VII of the 
Charter, There is less emphasis than in the Covenant on 
automatic sanction and more on compulsory sanction triggered 
by decision of the Security Council.®'^ Under the Charter, the 
Security Council decides on behalf of the entire United 
Nations, and the members of United Nations, ‘have agreed to 
accept and carry out the decisions of the Security Council in 
accordance with the present Charter’.®® On the other hand 
under the Covenant, all members were committed to guarantee 
■ each other’s territorial integrity and political independence, but 
not explicitly bound to follow League’s recommendations 
regarding enforcement action. Moreover the members of the 
United Nations have bound themselves in advance to provide 
armed forces on terms to be agreed with the Security Council 
and the Security Council is to be advised and assisted by a 
Military Staff Committee in the direction of these forces.®® 
There were no similar stipulations in the League. 

(v) More emphasis is given in the Charter than in the League 
Covenant to economic, social, cultural and humanitarian matters. 
The Charter provides of an organ—the Economic and Social 
Council—whose sole function is to promote international 
co-operation for this purpose. There was no such organ under 
the Covenant. Concepts not even mentioned in the older 
documents have become key pillars of the charter: human 
rights, higher standard of living, full employment, economic 
development, and cultural and educational co-operation.^®® 


95 This has resulted in ‘Veto' though the word veto is not found in the Charter at 
all—for detailed discussion on Veto see. Dewight E. Lee. “genesis of Veto", and 
Norman Padelford, “The use of the Veto”, In International Organisation, Vol i 
no. i and Vol. II, No. 2 p. 227, respectively; sec also Paras Diwan “The Role of the 
Security Council and the Veto, (1954) S.C.J. p. 242, 

95 Vendenbosch and liagon, op. cit. p. 91. 

97 Cheever and HavilaW, op. cit. p. 67. 

98 Article 25, U. N. ChWter. 

99 Sec chapter VIT, U.lN. Charter in General and Articles 43, 44, 45 and 46 m 

particular. 1 

100 Cheevar and Havilarid, op. cit. p. 69. 
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(vi) The Charter contains more comprehensive provisions with 
respect to dependent peoples than did the Covenant ‘ One of 
the major innovations with respect to colonial question is an 
entirely new chapter 11 in the Charter. It binds states 
contrdlling non-self governing territories to aim towards certain 
political,;economic and social objectives arid to transmit 
regularly to, the Secretary General information on conditions 
in these territories. The Trusteeship system of the Charter 
is in many respects a continuation of the Mandates system, but 
with some essential differences.^ 

(vii) The major change with respect to the Secretariat is the increa¬ 
sed emphasis on the political role of the Secretary General. 
Unlike the Covenant, the Charter speciBcally directs him to 
make an annual report to the General Assernbly and call to 
the attention of the Security Council bn any iriatter which in 
his opinion may threaten world peace-. 

These are the broad constitutional features of the first two permanent 
general international organisations in the history of civilisation. It is also 
relevant to state that they cannot be understood except in the context of the 
political, economic and social forces that have shaped them both in their 
original foundings and later evolution.® 


Purposes and Principles 

The Preamble, which begins with the words “we, the people of the 
United Nations,”* and Chapter I and 11 contain the purposes and princi¬ 
ples, i.e., a broad statement of the policy of the members of the new 
organisation. These purposes are not pious declarations of the intentions. 
They create legal rights in favour of the organisation as such, in favour of 
all members of states, and, within certain limits, in favour of non-members. 
This legally binding force is expressly recognised in Article 14, which 
provides for the peaceful adjustment of situations arising, inter-alia from 
the violation of the purposes and principles of the United Nations.® 

The ‘purposes’ of the United Nations are stated in Article 1 of the 
charter. They are ; 


t See Chapter 11. 12 and 13 of U.N. Charter. . - 

2 See Article 98 and 99 of the U N. Charter. 

3 Cheever and HaviUnd op. cit. p. 67. 

4 The Preamble—-“we the peoples of the United Nations”—is misleading, since 
those who drafted it spoke for governments, not peoples, and established not a 
federation of people but a League of States, is the criticism by Schuman, 
International Politics 3rd Ed. p. 207. 

5 Bentwitch and Martin, A Commentary on the Charter of United Nations 
11950) p.5. 
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(i) Maintenance of peace and security 

To save the coming.generation from the scourge of war themainten- 
tance of international peace and security is the primary purpose 
of the organisation. The organisation does not claim authority 
to intervene internal conflict as long as their ‘repercussions do 
not endanger international peace. This is rightly placed at the 
head of the list of the organisation’s objectives, for none of its 
other aims can be achieved if there is no international peace. 


(ii) Development of friendly relations 

It is'a positive step to be taken by the organisation for it would he 
more difficult to maintain international peace fin an atmosphere 
of.suspicion, fear, resentment and zealously than in community 
of friendly relations. So this is a corollary to the first purpose. 

(iii) international co-operation 

The first two purposes have dealt with the chief political activities 
of the United Nations. The 3rd purpose is independent of the 
first two, though indirectly it may help in the maintenance of 
international peace and security. This idea has found practical 
application in the setting up of an economic and social council, 
a principal organ of the United Nations, specifically charged with 
the furtherance of the international co-operation in the non- 
political field.® 


(iv) Co-ordination 

It is not envisaged that all international action in all fields shall flow 
through the United Nations. The text speaks of “a centre”— 
not of “the centre”. The idea is of co-ordination rather than 
strict centralisation in regard to various specialised agencies 
of the United Nations and other international organisations. 

Article 2 contains an enumeration of the ‘principles’" in accordance 
with which the member states and the organisation (which has a legal exis¬ 
tence separate from that of its members) are to act in pursuit of the declared 
purposes of the United Nations. The application of these principles is not 
limited to members, for the general principle is laid down that the conduct 


6 Bentwitch and Martin; p. cit. op, 8- 

■ 7 These principles arc :—the sovereign equality of members the loyal fulfilment of 
obligations under the Charter, peaceful settlement of international disputes, 
abstention from any threat or use of force, non-intctference in the domestic 

jurisdiction of any state. 
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of the States not members of the organisation is to be made to conform to 
these principles “so far as may be necessary for the maintenance of inter¬ 
national peace and security.”® These principles are set out in the form of 
definite obligation, the persistent violation of which may, under article 6 of 
the Charter lead to , among other things, the expulsion of the offending 
members.® 

Indian attitude towards Structure of U. N. 

Veto. 


For the first time in 1946, the people of India had their own 
representative in the United Nations. At this time there was scathing 
criticism by some members of the voting privilege of the permanent 
niembers, in the United Nations Charter under Article 27. Article 27 of 
the charter states ;— 

“Decisions of the Security Council on procedural mattery shall be 
made by an affirmative vote of seven members. Decisions of the Security 
Council on all other niatters shall be made by an affirmative vote of seven 
members including the concurring votes of the permanent meuibers.” 

This power bestowed on the ‘Big Five’ by the Charter is generally 
called Veto. As we have discussed earlier the motive behind this provision 
was that coercion of one Great Power by the world organisation will mean 
world war. So to maintain international peace and security there must be 
co-operation between the big powers mentioned as permanent members in 
the Charter. 


The Indian'delegate in the second part of the first session of the 
United Nations General Assembly in 1946 explained his government stand 
on veto He said that international power situation was a fact and this 
veto is nothing but the reflection of this fact, though in theory it may 
seem undemocratic. The main impediment to international peace is not 
veto, it is the power politics. So the symptoms of disease should not be 
confused with the disease itself. It is the international tension that should 
be removed. Che world must learn from the League failure to coerce the 
big powers. So India stood not for the abolition of veto but only for its ' 
regulation. This view India holds even now. 

In 1950, the General Assembly adopted the “the uniting for peace” 
“resolution, also known as Acheson Plan. Due to the misuse of the 
veto by permanent members the General Assembly by this resolution took 
the ^initiative from Security Council to itself for maintaining peace and 
security. The resolution was adopted by the General Assembly by fifty- 
two votes to five with the Soviet block opposed and abstained. In the 
Indian view the main purpose of the United Nations to maintain peace and 
not to wage, war. So she was opposed to military role of the United 


8 See paragraph 6, Article 2. 

® Bent\vitch and Martin, op. cit. p. 10- 
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Nations as envisaged in the resolution (section C&D) and voted against 
it. Indian delegate informed that the United Nations force would 
emphasise the compulsive rather than the mediatory functions of the 
United Nations and would not help in creating a proper psychological 
atmosphere for international peace and security. 

Admission of new members 

Article 4 of the United Nations Charter deals with the admission of 
the new members. It requires the decision of the General Assembly upon 
the recommendations of the Security Council. So the ‘veto’ again comes 
here. India stands for the universal membership of the world organisa¬ 
tion. In Indian view the applicant must also adhere to the qualifications 
laid down in the Charter. India has supported Red China, but opposed 
Fascist Spain. Mr. Krishna Menon India’s Chief Delegate told the 9th 
session of the Assembly, “...The U. N. ought to represent the world as it 
is, and try to make the world what it ought to be”. India does not consider 
U. N. as a holy alliance, or an exclusive club of like minded nations. The 
U. N.'has other objective as defined in Preamble and Articles 1 and 2 of the 
U.N. Charter. 

India supported the view expressed by the International Court of 
Justice, that the General Assembly cannot admit a State as member, unless 
it is supported by the Security Council. India feels that this issue like 
others can be settled by an understanding among the permanent members. 

Collective self-defence 

According to India world peace can be maintained, if there is no 
tension. The military pacts such as, NATO, Warsaw Pact and SEATO, 
increase the tension rather than reduce it. So India has opposed it from 
the beginning. 

During a debate on foreign affairs in Lok Sabha, on September 29, 
1954, the Prime Minister Nehru criticised the NATO. ‘NATO’, he said, 
‘when it first saw the light of day it was a defence organisation of certain 
countries associated in joint defence.. ...Supposed to be the North Atlantic 
Community, it spread to the Mediterranean, to the Coast of Africa, to the 
Eastern Africa and to the distant countries which had nothing to do with 
the Atlantic Community. The various resolutions of the NATO powers., 
gradually extended the organisation’s scope...gradually wc found that it 
was supposed to cover the colonial possession of all the powers also...’®. 

Internatioanl Secretariat 

The U.N. Secretariat has been given the status of a principal organ of 
the United Nations. The office of the Secretary General has with the 
passage of time acquired some political functions, which has made this 
office of International importance. India favours this role of the Secretary 


10 India’s Foreign Policy—Jawahar Lai Nehru’s Selected Speeches, Sept. 1946 to 
April, 1961 p. 89-90. 
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General. At San Fransisco Conference, the concept of a multinational 
Secretariat was rejected and a Secretariat fully of international character was 
explicitly provided in Article 100 of the Charter. India stands for a truly 
international Secretariat which would administer the United Nations in a 
more effective way^^. Indian delegate has criticised the criteria governing 
recruitment and employment in Secretariat, it was not included in the staff 
rules or the Charter. This has been called the principle of the ‘Host 
Country’ in accordance with which the U. S. nationals in the Secretariat 
should be accepted or retained in employment and given security of service 
as prevails in the United States^^. 

• 

India’s view is that participation in the Secretariat should not be 
tied up with the percentage of contribution of the member concerned, but 
should take into account the extent of the territory and its population^®. 
India has complained that her citizens were not adequately represented on 
the Secretariat, both in numbers and at senior levels. India wants that the 
U.N. Secretariat should be a ‘truly international Secretariat’, enriched by the 
experience and culture of all member States. 


Revision of the U.N. Charter 

About the revision of the U.N. Charter, Mr. Krishna Menon, speak¬ 
ing at the 10th anniversary celebrations of the United Nations at San 
Fransisco said ; 

“.I think it is sufficient to say, so far as my government is con¬ 

cerned, that any deficiency in the structure is nearly, and very largely, an 
expression of the deficiencies in ourselves ...” 

In 1953 India put forward her view-point in favour of ’‘a greater 
adherence to the spirit of the charter provisions, rather than revision”^*. 


it General Assembly Official Record (G.^.O.R.) 416th Plenary Meeting, 28th 
March, 1953, p. 567. 

12 General Assembly Official Records (G.A.O.R.) 416 Plenary meeting. 28th March, 
1953. p. 567. 

13 General Assembly Official Records (G.A.O.R.) 9th Session, 5th Committee, p. 181. 

14 General Assembly Official Records (G.A.O.R) 448 Plenary meeting, 28th Sept. 
1953. p. 142. 
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Part il 

PRACTICAL SITUATIONS AND INSTANCES 

CHAPTER IV 

KASHMIR 

“It may be seriously questioned what the expression ‘self deter¬ 
mination' means or includes, and what tests are to be appli¬ 
ed to determine what communities of human beings constitute 
‘peoples’ for the purpose of enjoying the alleged right”. 

-Starke : An iNTroDucTiON to International 

Law, 3rd Ed, P. 106-107. 


The Kashmir issue ranks as one of the unsolved problems of the 
United Nations. It continues to be on the agenda of the Security Council 
ever since 1948, when India brought her complaint before the world forum 
to condemn Pakistani aggression there. Despite the presence of all the 
necessary pacts, Pakistan has not been declared aggressor. In fact the 
issue has become a pawn in the chess board of international politics. 


The inability of the Security Council to declare Pakistan an aggressor, 
encouraged her to launch fresh aggression on Kashmir in August-September 
1965, which later developed into a limited war between India and Pakistan and 
at one stage threatened international peace and security due to the interven¬ 
tion of China on the Pakistan side. This undeclared war between India 
and Pakistan is at present the most urgent problem before the United 
Nations. As such it becomes imperative to examine the whole question on 
merits and to see the role which . India has played vis a-vis the United 
Nations. First we will start with the historical background that led to this 
dispute. 


Historical background 

The State of Jammu and Kashmir came into existence by Treaty of 
Amritsar in 1846, as a separate entity. Historically this area has been ruled 
by Budhist, Hindu, Mughal, Pathan and Sikh Rulers, each having left his 
imprint on the social, cultural and political life of the region. From 1819 
when it was first conquered by Maharaja Ran jit Singh till 1846 when it was 
ceded to the British, this area formed a part of the Sikh empire. In 1820, 
on account of his distinguished services to the Lahore (Sikh) government, 
Gulab Singh was rewarded by Ranjit Singh with grant to him and his suc¬ 
cessors of the principality of Jammu with the hereditary title of 
Rajah’ 


li K.M, Panikar, The Founding of Kashmir State (London 1953). 
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A lot of dissension arose in the Sikhs after Ranjit Singh’s death. 
Gulab Singh played aii important part in the struggle for power and in the 
extension of his own dominion. He was a very able and shrewd ruler. 
During the 1st Sikh war, although still theoratically ‘ a vessel of the Sikh 
empire, he “appeared on the scene as a mediator between the English and 
the Lahore Darbar” and contributed in no small measure to the military 
collapse of the Sikhs^®. Due to the defeat, the Sikhs were called upon to 
pay an indemnity to the East India Company of rupees one crore in addi¬ 
tion to a large portion of the territory in the Punjab. As the indemnity was 
beyond the means of the Sikh Darbar, it, by the Lahore Treaty of 9th 
March, 1846,' ceded to the Company all the hilly areas from the Beas to the 
Indus including Jammu and Kashmir^L 

The British Government in consideration of the sum of rupees 75 
Lakhs, by a separate treaty, sold all the hilly and mountaneous regions 
situated to the East of the river Indus and West of the river Ravi including 
Kashmir, Ladakh, Giljit and Chamba to Gulab Singh and his heirs. Gulab 
Singh acknowledged the supermacy of the British^®. Later the British 
Government appointed a “Resident” in Kashmir who represented the Crown 
and served as a liason officer with regard to the political affairs; of the 
State. Later on the British Government, through additional treaties, gained 
more concession in regard to succession to the throne, commerce, civil and 
criminal jurisdiction, construction of railways, telephone and telegraph 
lines. In this way the sovereignty of the Crown was well established. This 
lasted upto 1947. 


After Independence 

The princely states in India were not sovereign states. Their 
relations with the British Crown were regulated on the bases of treaties, 
sanads and engagements. These states however, reserved a large autonomy 
with overall supremacy of the Crown. So in consequence of these treaties 
etc., the princely states lost their power of negotiation, ^ legation, war and 
peace and were thus deprived of any “international life.”^® 


So both in theory and practice the Crown acted as the sovereign and 
the states had never even tried to assert their position in international 

affairs.^® 


16 V.p Menon, The Story of the Integration of the Indian States (Bombay 1956) 
p. 391. 

17 C.U. Aichison, A Collection of Treaty, Engagements, and Sanads, relating to 
India and Neighbouring countries (Calcutta 1892) vol. JX pp. 39-43., Art. 12. 

18 ibid. Article 10. 

19 White paper on India States (New Delhi 1948) p. 6; Jullian Palmer, Sovereignity 
and paramouncy in India (London 1930). 

20. White paper on Indian States (New Delhi 1948) p. 48-52. 
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Then came the Indian Independence Act of 1947. It partitioned 
India into two independent states i. e. India and Pakistan. The Act made 
the Princely states fully independent and freed them of all obligations to¬ 
wards the British Government.®^ In this way all the rights surrendered by 
the states to the paramount powers returned to the states, and the whole 
power in the states devolved upon their rulers. The Indian Independence 
Act 1947 makes this point very clear in section 7(bJ. Section 7(b) reads: “as 
from the appointed day (15th August 1947) the suzereinty of His Majesty 
over the Indian states, lapses, and with it all treaties and agreements in force 
at the date of the passing of this Act between His Majesty and the Rulers 
of Indian States, all functions exerciseable by His Majesty at that date with 
respect to Indian states, all obligations of His Majesty existing at that date 
towards the Indian States or the Rulers thereof, and all powders, rights, 
authority or jurisdiction exerciseable by His Majesty at that date in or in 
relation to the Indian states by treaty, grant, usage, sufference or other¬ 
wise.®® 

It is thus clear that whatever doubt there might be 
regarding other princely states. Jammu and Kashmir reverted to the sover¬ 
eign status of 1846 which was recognised in the Lahore and Amritsar 
Treaties.®® 

In the case of Jammu and Kashmir such an international status was 
present when its government had entered into a stand-still agreement with 
Pakistan and was negotiating for the same with India.®‘ So the State of 
Jammu and Kashmir was a sovereign independent state. 

In the exercise of soyerignity a state may cede a part of its territory 
or even merge voluntarily into another. In the Wimbledon case, the perma¬ 
nent Court of International Justice had made it quite clear that such a 
right flows from the sovereign character of the State.®® The State of Jammu 
and Kashmir had by its sovereign character to stay independent or to join 
either India or Pakistan.®® 

As a consequence of the Independence Act 1947, the whole govern¬ 
mental authority fell to the lot of Maharaja of Jammu and Kashmir. So 
the Maharaja, being the sole governmental authority in his State had legal 
powers both under the municipal law and of his own State and under inter¬ 
national law in regard to accession of his Slate.®’ 


21 White Paper on Indian States p. 48-52. 

22 ibid p. 46. 

23 Dr. Chacko, “India’s contribution to the Field of International Law concepts” 
Reciiil dcs cours 1958 pp. 206-207. 

24 Defcndinc Kashmir, (New Delhi 1949) p. 143; also see Michael Brechcr, The 
Struggle for Kashmir (New York 1953), p. 23, 

25 P C.I.J. Series A.I.N. 25. 

26 M. Brecher, op. dt. p. 19. 

V Dr. Chacko, op. cit. p. 202—211; also sec Kashmir High Court decision in 
Magher Singh v. Principal Secretary, Jammu and Kashmir, A.I.R. (1953), J 
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Accession 

International law authorises a sovereign state to conclude treaties 
and generally the accession is made in the form of a treaty. In this case 
the State of Jammu and Kashmir offered to accede to India with regard to 
defence, foreign affairs and communications, reserving for herself freedom 
of conduct in her internal-affairs. The legal consequences of the acceptance 
offer of accession by Government of India was that Jammu and Kashmir 
became a part and parcel of India and lost her international personality as 
a state.'® Although the Government of Jammu and Kashmir had already 
concluded a stand-still agreement with Pakistan, this agreement by its very 
nature was a transitory measure and did not impose any restriction regard¬ 
ing accession.^® 

If Jammu and Kashmir was not incapacitated from behaving as she 
did, she had every right to acceded to India. The third states cannot veto 
the act of accession or cession until it is basen on some legally binding 
treaty.®® 

Pakistan has charged that accession was brought about by coercion 
and that since treaties conclude under duress are invalid, the instrument 
of accession must also be considered as vold.®^ But this charge is not 
warranted by facts. It was Pakistan not India which resorted to methods 
of coercion in order to force the Maharaja to accede to Pakistan and she 
tried to attain the desired goal by fair and foul means.®® 

As far as India was concerned her attitude was that of a highly civi¬ 
lised and internaticnal law abiding state. Though militarily strong than 
Pakistan, she could have used more pressure on the Maharaja of Jammu and 
Kashmir as did Pakistan. Indeed it was due to Pakistan’s black mailing of 
Jammu and Kashmir through coersive methods that prompted the Maharaja 
to make an offer of accession to India ®® In the words of Mr. V. K. Krishna 


28 Paras Diwan : Kashmir and the Indian Union: The Legal Position, 1953 Inter¬ 
national and Comparative Law Journal p. 352. 

Brecher op. cit., p. 38; also see White Paper on Jammu and Kashmir op. cit. 
pp. 17-18. 

29 Mr. Menon (India); U. N. S/PV. 797 (8th Feb. 1957) para 80. 

30 Oppenheim. International Law (London 1955) vol. i, 8th Ed. by H. Lauterpachi, 
p. 548. 

31 Mr. Khan (Pakistan); U.N. S/PV. 295 (28th Jan. 1948) p. 274. 

32 V. P. Menon. op. cit. p. 326—410; also see Mehar Chand Mahajan, "Kashmir 
problem in perspective”. The Tribune, 28th May, 1957. 

33 Foreign Press Reports on Pakistan Aggression; The News Chronical, London, 
wrote on 27th October, that the invading forces were well equipped with rifles and 
mortars and scores of army trucks and ample petrol supplies. ‘There is every 
evidence that their expedition had strong support and is being conducted with 
tactical skill.’ 

The Observer of London on 2nd Nov. 1947 reported, ‘everywhere recruiting is 
going on and there is much excitement and enthusiasm at the success of the 
Muslims. This is happening not only in the tribal territory where Pakistan has no 
control but inside Pakistan itself’. 
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Menon, “we used no force. The only force used was to repel the invader 
and I believe that that is a force which we were entitled to use and indeed 
are enjoined to use, under charter of the United Nations.”®* The other 
assertion which Pakistan has been making is that accession as it took place 
was conditional and subject to plebiscite.®® Pakistan has charged that Lord 
Mountbatten as the head of India in accepting the offer of accession “in 
unmistakeable terms made it quite clear to the Maharaja that the, accession 
was provisional and that the people of Kashmir, would themselves decide 
the future of their state by a plebiscite.”®® 


Now for proper examination of the problem it becomes imperative 
to examine correspondence between Maharaja of Jammu and Kashmir and 
Governor-General of India, also instrument of accession and the procla¬ 
mation by Maharaja on 25th Nov. 1949. 


Maharaja of Jammu and Kashmir in a letter to Governor General of 
India dated 26th October, 1947,®® wrote, “I have to inform .Your Excellen¬ 
cy that a grave emergency has arisen in my stale and request immediate 
assistance of your government. 


“As Your Excellency is aware, the State of Jammu and Kashmir has 
not acceded either to the dominian of India or to Pakistan. Geographically 
my state is contiguous to both the dominions.- 

“I wanted to take time to decide to which dominian I should accede,... 
I accordingly approached the dominion of India and Pakistan to enter into 
a stand-still agreement with my state. The Pakistan government accepted 
this arrangement. The dominian of I^ia .desired further discussions...In 
fact the Pakistan Government undeptKl^*s"iand-s(till agreement are operating 
the post and telegraph system the State. 

“Though we have p'ot a stand-still agreement with the Pakistan 
Government, tbat govemms^Jit permitted steady and increasing strangulation 
of supplies like food, salta/nd petrol to my state. 

“Afridis, soldiers inf, plain clothes, desperadoes, with modern weapons, 
have been allowed to the State,..The number of women who 

have been kidnapped and reaped makes my heart bleed. The wild forces thus 
let loose on the state are r^arching on with the aim of capturing Srinagar, 
the summer capital of my} QYerijjiient, as a first step to overrunning the 
whole state...With the ciV jdition obtaining at present in my state and the 
great emergency of the sitt^^tion as it exists, I have no option, but to ask 
tor help from the Indian IJ)ominion. Naturally, they can not send help 
asked for by me without mljr state acceding to the dominion of India. I 

Mr. Menon (India) U. N. S.Vv 7^3 ( 23 rd Jan. 1957) Para 120 . 

25 ;Fcroj Khan Noon in an inK,^^Yiew to the Times (London), 5(h March, 1957, p. 9- 
tohd. ZafTruIIa Khan (Paki«)..n) U. N. S/PV 236 28th. 1948 Jan pp. 265-766. 

'Plai—Select Documents In^tj^ ( 1947 — 50 ) pp; 372-73. 




The Law Review 


133 


have accordingly decided to do so and I attach the Instrument of Accession 
for acceptance by your government. The other alternative is to leave my 
state and ray people,to freebooters;...This alternative l, will never allow to 
happen so.long as I am the Ruler of the,state and I have, life, to defend 
ray.country. If my state has , to. be saved imrnediate assistance must be 
available at Srinagar”. • ■ . , 

The Governor General of India in a communication to Maharaja of 
Jammu and Kashmir dated 27th October, 1947®® wrote, “Your Highness’s 
letter dated 26th October, 1947 has been delivered to me...In the special 
circumstances mentioned by Your Highness, my government have decided 
to accept,the accession of i^shmir State to the dominion of India. Con¬ 
sistently with their policy that in case of any .State where the issue of 
accession should be decided in accordance with , the people of the State, 
it is my. government’s wish that as soon as law and order have restored 
in Kashmir and her soil cleared of the invador, the questioni of the 
State’s accession should be settled by a reference to the people. Mean¬ 
while, in response to Your Highness’s appeal for military aid, action has 
been taken today to send troops of the Indian Army to Kashmir...” 

Maharaja of Jammu and Kashmir in a proclamation dated 25th 
November, 1949 stated®®, “whereas with the inauguration of the new con¬ 
stitution for the whole of India nov being framed by' the Constituent 
Assembly of India:..and the Constitution of India as drafted‘by the Con¬ 
stituent Assembly of India, ^vhlch include duly appointed representatives 
of this State provide a suitable basis for doing so. 

I now hereby declare and direct that the Constitution of India short¬ 
ly to be adopted by the Constituent Assembly of India shall insofar as it 
is applicable to the State of Jammu and Kashmir, govern the Constitutional 
relationship between this State and the contemplated Union of India, and 
shall be enforced in this State by me, my heirs and successors in accor¬ 
dance with the tenor of its provisions. 

That the provisions of the said Constitution shall, as from the date 
of its commencement, supercede and abrogate all other Constitutional pro¬ 
visions in consistent therewith which are at present enforced in .this 
state”. 


On close examination of the Instrument of Accession and the above 
correspondence, we will find that Maharaja’s offer of accession was un¬ 
conditional. In his offer he never mentioned the necessity of plebiscite. 
After the acceptance of accession by India, the State of Jammu and Kashmir 
lost its international personality. It became a part of Indian Union and 
the controversy would become a matter of Indian Constitutional Law to be 
appropriately dealt with by the Supreme Court of India. Such a matter is 
clear within the domestic jurisdiction of India under Article 2 clause 7 of 
the U.N, Charter^®. 


38 S.L. Poplai, Select Document, India (1947—50) pp. 373-374. 

39 S.L. Poplai, op. cit. p. 411. 

40 Mr. Menon (India) U.N. S/PV 763 (23 Jan. 1957), Paras 104—107; also ibid SOO 
tilth Nov. 1957), para 18. 
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Now taking the letter of Lord Mountbatlen, it makes no guaran¬ 
tees. It expresses the “wish of the Government of India—not as a part of 
law but as a part of political policy. It cannot be interpreted as an inter¬ 
national obligation, particularly to Pakistan”. Mr. Menon pointed out, 
“we have no international commitment. We have a moral commitment to 
the people over there. Moreover that commitment was given because 
India wanted that it must be tested by the people which has already been 
done by the Constituent Assembly”*L 

7he tribal people had used Pakistan territory as a base for hostile 
operations against Kashmir, and after its accession against India. In spite 
of India’s warning against those operations, the Pakistan Government not 
only refused to accede to this demand, but showed sympathy with the opera¬ 
tions. Later it was found that Pakistan regulars were also engaged in 
hostilities and that they formed the spearhead of attack. This was a clear 
aggression and violation of the Charter*^. 

In this way India was forced to defend herself and also complained 
to the United Nations against Pakistan aggression^®. 

The Security Council passed a resolution providing for a Commission 
for India and Pakistan which was deputed to arrange for a cease-fire order 
end truce agreement. The Commission adopted resolution on August 13, 
1948 and 5tb January, 1949 dealing with cease-fire, truce, demilitarisation 
and plebiscite in order that dispute may be settled finally^L 

India agreed to the cease-fire. It goes to the credit of India as a 
peace loving nation who has great respect for the United Nations Charter. 
All this happened despite the fact that the Security Council has not 
literally taken action on her application and a part of her territory is 
still under Pakistan’s occupation. Under International Law India may 
well have been entitled to invade Pakistani territory in order to check the 
incursions of the tribal raiders and Pakistani armed forces from the very 
source. There is ample authority both in theory and in practice to support 
such an action*®. 


‘1 Mr. Menon op. cit. 763 (23rd Jan. 1957) Para 110 

Mr. Menon said : "It is a matter between the peopfe of K.ashmir and onrscive.”- 
It is a pledge to them and to nobody else”. 

42 Sir Owen Dixon—UN. Document S/1791, para 21; also see White Paper on 
Kashmir op. cit. p. 20—30. 

43 Defending Kashmir, op. cit. pp. 169-70; also see U.N. Dec. S/628 (1st Jan. 1948), 

^ U.N. Doc S/IIOO (13ih Aug. 1948). and S/1196 (5th Jan. 1949). 

Doc. S/628, pp* 1—9; Mr. Nehru’s statement quoted by Menon; S/PV. "67 
.V^^cb. 1957) para J37 

I^Jjistan does not do so (stop the tribal raiders from passing through h^r 
Paki Y Government of India may be compelled in self-defence to enter 

universafi\”^''*°^’military action against the invaders—It is o 
otherw' ' of infcrnationallaw that for one nation to armor 

ISC assist against another government is a hostile ard 

aftrcsslve act- se\,,,„ oppenheim t p. cit. pp. 291-304. 
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Plebiscite 

India has time and again 8eclared that she would be willing to as¬ 
certain the will of the people by holding a plebiscite. But this can be done 
only when Pakistani aggression is withdrawn, and peaceful conditions are 
restored*®. Moreover ihe has repeatedly mentioned that she stood bound 
by the Commission’s resolution of 13th August, 1948 and 5th January, 1949 
dealing with the demilitarisation and plebiscite*^. The overall effect of all 
this is that India has voluntarily accepted certain obligations, but not 
necessarily legal ones to hold a plebiscite in Jammu and Kashmir. 

Indian Constitution do not allow cession of any part of Indian 
territory, lo any foreign country*®. This has been very emphatically argued 
by Mr. V.K. Krishna Menon, he said : 


“We are a federation, we are not a confederation,.and the units that 
accede to federation stay in once they have acceded. There is no provision 
in our Constitution, there is no contemplation in our Constitution for the 
secession...once, that accession has taken place there is no provision in 
this to go out. The only provision there is, is in regard to varia¬ 
tion*®’’. 


He went on; 

“Now I freely admit that when the municipal Constitutional proce- 
dures...are against well known principle of international law...international 
law prevails. But in this particular matter the Constitution of India is 
presumed to be known to the United Nations and it was admitted as a 
member. These provisions were there even before we were independent. 
Also it is well known to international law that in a federation of our kind 
there is no right of cession®®”. ’ ‘ 

India has made it known that plebiscite cannot be held unless certain 
prerequisites are met. In the first place aggression inust be' vacated®*.' 
Moreover the resolution dealing with demilitarisation will have to’ be 
implemented before the one dealing with plebiscite®-. 

The resolution is quite clear that before India begins to withdraw 
the bulk of her forces, the tribal invaders and Pakistani troops must vacate 
the territory. Indian contention is that all Pakistani troops must leave 
before India may “begin to withdraw the bulk of her forces from the' 


46 Mr. Ayyanger’s speech S/PV. 227 (15th JaD.1948) p. 28. 

47 Mr. Menon, S/PV., 263 (23rd Jan. 1957) Para 77. 

48 See the Advisory Opinion of the Supreme Court in Berubari case; also see the 
Constitution (9th) Amendment Act, 1960. 

49 Mr. Krishna Menon (India) U.N. S/PV (23 Jan. 1957) Para 92. 

50 Ibid, Para 92. 

51 Mr. Menon statement. The Times of India, 26th Dec. 1957; also see Defending 
Kashmir, op. cit. p, 192. 

52 Mr. Menon (India) U.N. S/PV. 769 {I5th Feb. 1957) Para 73—7^, 
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State®®”. The resolution says that, “when the Commission shall have 
notified .the Government of India that.. .Pakistan forces are being withdrawn 
from the State of Jammu and Kashmir”, the Indian obligation to withdraw 
the bulk of forces comes into existence. 

The Indian argument, that all Pakistani troops must first be with¬ 
drawn, cannot actually be found in the resolution, although such a stand 
would be consonenl with the basic Indian demand that aggression must 
first be vacated. For India the resolution creates only conditional obliga¬ 
tion i.e. after Pakistan has fulfilled certain conditions. Mr. Menon referred 
to this point: 

“If the Council will recall to mind various ‘whereas’ and ‘after’ and 
‘if’ that were-in that resolution, it will appreciate that there can be no 
shadow of a doubt in any rational mind that what was conceived was a 
plan conditional upon contingency. These are two levels of conditions, 
and these conditions have not been performed®*”. 

As far as part 2 of the ’resolution dealing with truce agreement is 
concerned, he added ; : , . . 

“Our cornmitinent is contiiigent upon the performance of part II and 
even then even if part II is performed—what is the promise we have made ? 
The promise we have made is to confer with the,other side. But conferring 
with the other side does not necessarily mean that we have to do what 
every body else says-rr-That is all the commitment is part III of the resolution 
of I3th August, 1948—Therefore, there are no commitments that can be laid 
at the door of India with regard to the carrying out of a plebiscite.®® 


Now the problem may be seen.from’ another angle. These resolutions 
were passed in 1948-49. ’ About 17 years have elapsed and in this time the 
situation in the sub-continent has been considerably changed. There is a 
vital change of circumstances. So the principle of Rebus Sic Stantibus 
applies. Pakistan has joined military pacts, SEATO and CENTO. 

The Jerring Report has recognised these facts,®® In 1957 India's 
representative without mentioning the doctrine by name referred to material 
change and argued that India would be justified in considering the develop- 
ment in the context of obligations assumed.®^ So all this would lend sup¬ 
port to the Indian argument that the conditions for a plebiscite no longer 
exist.®® . . 


53 The Indian Government’s stand. Defending Kashmir, op. cit. pp. I8I— 192 ; also 
see Sir B. Rau (India) U.N. S/PV 466 (10th Feb. 1950) p. 5. 

54 Mr. Mcnon (India), U.N. S/PV 763 (23rd Jan. 1957). Para 173. 

55 Mr. Mcnon (India) U.N. S/PV 763 (23rd Jan. 1957) Para 178. 

56 U.N. Doc. S/3821, (29th April, 1957) para 20. 

57 Mr. Mcnon (India) S/PV. 764 (24th Jan. 1957) paras 26 to 3t. 

58 U.N. Doc. S/1430, para 249. 
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Recent Development 

The Kashmir has been coming continuously before the Security 
Council from time to time, mainly at the instance of Pakistan. The Security 
Council must now be familiar with the Pakistani technique of getting the 
Kashmir question discussed at regular interval in order to demonstrate conti¬ 
nuously to the world that it remains to be settled. Following a request by 
Pakistan for the Security Council to consider “the grave situation that has 
arisen in the State of Jammu and Kashmir”, the Security Council had seven 
meetings from 3 to 17 February 1964.®® It was alleged by Pakistan that the 
Government of India is deliberately set on defying the Security Council and 
on integrating the Indian occupied part of Jammu and Kashmir with the 
Indian Union.” Mr. M. C. Chagla who spoke for the Government of India, 
refuted Pakistan’s allegations and stated that legally and constitutionally 
Jammu and Kashmir had been Indian territory and continues to be so. 
Inter-relationship between the Union Government and the Government of 
a State was, “an internal matter governed by the Constitution of India and 
that any change in the existing relationship within the framework of the 
constitutional arrangements would make no difference in the constitutional 
status of Jammu and Kashmir as a constituent state of India.” The Security 
Council adjourned on February 17, 1964, at the request of Pakistan 
without taking any formal decision. 

Security Council again met on March 17 to resume consideration 
of the Kashmir issue, again at the request of the Pakistan. India requested 
for the postponement of the discussion, till May, 1964, when the budget, 
session of the Indian Parliament was to be over. At this request the Security 
Council adjourned till May, 5, 1964. 

The Council met between 5 and 18 May, 1964 and discussed the 
issue of Kashmir in six meetings, at the request of ihe Pakistan.®® The 
Security Council adjourned after leaving a summation by its President, 
Roger Seydox (France), of the views expressed during the debate. In sum¬ 
mation, the President said that “all members of the Council had expressed 
hope that the two countries concerned would resume their contacts as soon 
as possible, in order to resolve by negotiation their differences, particularly 
their differences relating to Jammu and Kashmir and wouldt refrain from 
any act which might aggravate the situation.” He, however, said that India 
Pakistan question remained on the agenda of the Security Council, 

The Foreign Minister of Pakistan, and Education Minister of India, 
who represented their respective countries, opined in their concluding state¬ 
ment that there would be no question of the acceptance or non-acceptance 
of the President’s summation. They agreed that the summation was neither 
a concensus nor a resolution and had no binding effect.®^ 


59 See TJ.N. Review, March, 1964, pp. 5—11. 

U.N. Monthly Chronical, June, 1964 pp. 3—12. 
61 U.N. Monthly Chronical June, 1964 pp. 3—12. 
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The Kashmir question continues to be on the agenda of the Security 
Council ever since 1948, and at any time, by any party, the matter can be 
taken before the Security Council. A U.N. Observer’s team is still working 
in Jammu and Kashmir to observe the violation of cease-fire line. In 
April, 1964, Dr. Ralph Bunche, U.N. Under Secretary, came to India for 
talks on making the operation of the U. N. Mission in Kashmir “more 
effective”. 


There are certain external and internal compulsions for Pakistan to 
raise the Kashmir issue again and again in the Security Council. On the 
external side Pakistan wants to test the support of the West, after having 
accused the West of betrayal, of giving arms aid to India against China on 
the one hand and her flirtation with China on the other hand. 

There are also internal motivations. Pakistan fully exploited the 
unfortunate events after the loss of sacred relic from a shrine in Srinagar. 
On this occasion she accused that India is suppressing the Kashmir 
Muslims, who are on open revolt against India. So Pakistan took this 
opportunity to accuse India before the world body and also to get the 
sympathy of Muslims in Kashmir in the name of Islam. Even after the 
Sacred Relic had been found, Pakistan did not stop the mischief and said 
that it is artificial. This all shows the contrast between Indian secularism 
and democracy, and Pakistan communalism and theocracy. 


Recent Pakistan's Aggression 

In the first week of August, 1965, just after a month of Kutch cease¬ 
fire aggrement, Pakistan, a member of CENTO and SEATO and as such 
armed to her teeth by United States and other Western Powers started 
aggression in Kashmir.'’^ It has been acknowledged by the report of the 
Chief United Nations Military Observer of cease-fire in Kashmir, that bet¬ 
ween 5 to 7 thousand Pakistani’s infiltrators have crossed the cease-fire 
line in August, 1965. These regulars from the Pakistan armed forces in 
civilian clothes have been sent to paralyse the Kashmir administration and 
later on to conquer it. 


India on her part had no alternative but to defend herself against 
this aggression. Since these infiltrators were operating from other side of 
the cease-fire line, illegally occupied by Pakistan, India had no alternative but 
to strike at these bases even if it meant war with Pakistan. So Indian forces 
crossed the cease-fire line®’ after Pakistan denied that she had any hand in 
these infiltrators, India made it clear that they have crossed the cease-fire 
line only to stop this aggression. But on 1st of September, 1965, 
Pakistan army supported by Patton Tanks crossed the international boundary 


62 The Tribune dated 16-4-1964. 

63 Sec The Tribune August 5 to August 3t. 

64 The Tribune August 26, 1965. 
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in Chamb sector. It tried to cut the line of communication to Kashmir 
and Ladakh at Akhnor. India used its Air Force but it could not stop the 
advance of tanks and therefore she was left with no alternative but to open 
another front to save Kashmir. On 6th of Sept. Indian army opened two 
fronts in the Lahore and Kasur sectors.®® Three or four days later India 
opened two more fronts one from Jammu and other From Rajasthan.®® 
India’s military objective was served when Pakistan failed to cut the line 
of communication in Akhnor. The entire world was alarmed to learn of the 
Indo-Pakistan conflict. The matter was referred to the Security Council. 
It passed three resolutions, two on September 4 and 6 respectively and the 
3rd on September 20. The resolution of Sept. 20 is important as it was 
passed after India and Pakistan failed to obey the earlier two resolutions, 
and the mission of Secretary General U Thant had virtually failed to stop 
fighting. By this resolution the Security Council demanded of the govern¬ 
ments of India and Pakistan to effect a cease-fire in their conflict with effect 
from 12-30 p m (Indian standard time) on S iptember 22.®’ H owever, the 
time was later extended to (3-30 a.m. l.S.T.) September 23, 1965.®® The 
resolution, besides demanding a cease-fire, asked of both governments, sub¬ 
sequent withdrawal of all armed personnel to position held by them before 
August 5 last, and requested the Secretary General to provide necessary 
assistance to ensure supervision of the cease-fire and withdrawal of all 
armed personnel. The Council also in a move clearly directed against 
Peking’s threat to intervene and thus to aggravate the conflict, also called upon 
“all the states to refrain from any action which might aggravate the situation 
in the area.’’®® The resolution was unique. The word “demands” is not 
readily or easily used against sovereign states. But this resolution was not 
passed under chapter 7, but was nearest to mandatory action. 


Mr. M C. Chagla Indian delegate to the Security Council said, “I am 
prepared to accept a cease-fire here and now unconditionally. Is the 
distinguished representative of Pakistan prepared to do so ?’’’® India main¬ 
tained that her armed action was purely defensive and that she was not at 
war with either the people of Pakistan or the State of Pakistan. This shows 
India’s earnest desire for not enlarging the conflict. On September 
23 at 3-30 a.m. this undeclared war came to an end when both the countries 
stopped fighting in compliance with the U.N. Security Council’s demand.” 

This conflict has clearly exposed Pakistan’s intention about Kashmir. 
She wants negotiations on Kashmir by force, though it may mean war 
between India and Pakistan or even a world war. On the other hand India 
stands for peace. India wants to settle her disputes peacefully though 
Pakistan has been in illegal occupation of a part of Kashmir for these 
18 years. 


65 Ibid September 7, 1965. 

66 Ibid September 9, 1965. 

67 The Tribune September 21, 1955. 

68 Ibid September 23, 1965. 

69 For full text of the resolution see The Tribune September 21 , 1965. 

70 The Tribune September 20, 1965. 

71 Ibid September 23, 1965. 
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Conclusion 

As examined above for India the accession of Jammu and Kashmir 
is complete legally, constitutionally, and morally. The State of Jammu and 
Kashinir became an integral part of India when her accession was accepted by 
Indian Government in 1948. The contention of Pakistan that accession was 
conditional and as such subject to plebiscite has no substance under inter¬ 
national law. Alleged right of self-determination for the people of Kashmir 
is political rather than legaU^ The weight of state practice and the principles 
of customary international law are against any recognition of it.'^^'-a 

The fact that Pakistan aggression has not been vacated from Kashmir, 
and that it is still treated as a problem for political solution by the Security 
Council confirms unfortunately the contention of Schuman that “the U. N. 
by the 1950’s had become what the League was in I930’s: an instrument of 
national policy on the part of the most influential Great Powers among its 
member.”’^ Kashmir has become a pawn of power politics among the Great 
Powers because of its strategic position. 

Again the main credit to India’s support to the United Nations 
objectives is furnished by the fact that though Pakistan has threatened to 
leave the United Nations, if no political solution is evolved for Kashmir, 
India has still hope that United Nations will not be misused by Power 
Politics and as such has fully co-operated with it, rather than to threaten 
her withdrawal from this great world body, the only hope of Mankind 
against destruction. 


CHAPTER V 

KOREAN QUESTION 

‘We went to Korea, because, if we bad not gone, there would 
have been no truce and no cease-fire and the war would 
have went on, with a danger of its expansion".'* 

—JAWAHAR LAL NEHRU 

The Korean question confronted the United Nations with an acute 
test of its ability to stop aggression and to maintain world peace. The 
invasion of the Republic of Korea was in a real sense aggression against 
the U.N. itself, “for the Republic was its ward if not its child”.’® 


72 See, Paras Diwan : The Kashmir Issue and the United Nations, (1.964) 15 Law' 
Review pp. 72-90 

72-a Starke—An Introduction to International Law, 3rd Ed. p. I06-I07. 

73 Schuman—International Politics 6th Ed. p. 246. 

74 From reply to foreign affairs debate. House of the People (Lok Sabba), 
December 24,1953, 

75 See Vandenbosch-Hogan, The United Nations, Background etc, p. 223. 
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On the importance of the Korean crisis, Vandenbosch and Hogan 
said : — 


“The Korean question demonstrated that the U.N. Charter had far 
more flexibility than even many liberal constructionists had thought possible. 
The absence of the Soviet Union had not blocked action by the Security 
Council, and when the Soviet Representative reverted to the Council to 
paralyse it, the case was shifted to the General Assembly. All in all, 
much was learned in every way about International Co-operation in main¬ 
taining collective security”. 

India, in her own peculiar way, played an important though contro¬ 
versial role in this crisis to maintain international peace and security. To 
make an assessment of India’s role, it becomes imperative to discuss the 
background and the main question. 

Background 

Korea after the Russian defeat in 1904-5, became a Japanese pro¬ 
tectorate and was formally annexed in 1910, During the second world war, 
in December, 1943” the representative of China, Britain and the United 
Slates decided at Cairo, December 1, 1943 that in due course Korea was to 
become an independent State. This decision was confirmed by the three 
powers at Potsdam®® in July 1945. Soviet Russia on entering the war 
against Japan accepted the arrangement in regard to Korea at a conference 
held on December 27, 1945 at Moscow.” At the end of second world war 
the Soviet and American forces took over the territory of Korea from the 
Japanese and a division was made along the line of 38tfa parallel. The 
Mo-scow agreement could not be implemented due to differences between 
Soviet Russia and United States.®® 

On September 17, 1947 the United States brought the Korean prob¬ 
lem to the United Nations, following the failure of Soviet-American nego¬ 
tiation throughf the “Joing Commission” to establish “National indepen¬ 
dence” and “Democratic Self-Government” in a United Korea. In November 
1947, General Assembly by a resolution, set up a U. N. Temporary 
Commission on Korea (U. N. T. C, O. K.) for all Korean elections under 
the U. N. Due to Soviet refusal U. N. T. C. O. K. could not conduct the 
elections in North Korea while the “Little Assembly” directed it to proceed 
in South Korea only. Elections were held in South Korea as scheduled 


76 /did pp. 467-79. 

7f This meeting was attended by Chiang-Kai-Shek, Churchill & Roosevelt at Cairo 
on Dec. 1st 1943. 

78 Also see J.M- Maki, Conflict & Tension in the Far East—Key Documett 
1894—1960 p. 119. 

For detailed background of Korean question see Indian World afi'airs 1950—53 and 
Dr. S. Dayal India’s Role in Korean question (Delhi—1959) 

For full text of Potsdam Declaration see J.M. Maki above cited, p 121 to 123. 

79 For full text dealing with Korea see idid p. 180-181. 

■80 See India in World Affairs 1950—53. Also see Dr. S. Dayal India’s Role in Korean 
question (Delhi—1959) 
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under the U. N. A constitution was drafted and promulgated on July 17, 
1948. Syngman Rhee was elected the President of South Korea. United 
States recognised the Rhee regime on January Jst 1949 while U. S. S. R. 
recognised North Korea regime of Kim-Il-Sung in October, 1948. 


On September, 1948, Soviet Russia informed the U. N. that she will 
withdraw her troops by the end of the year and hoped the United Stales 
would do the same. South Korean Government supported by U. S. A., had 
always opposed a peaceful settlement of the Korean war and stood for uni¬ 
fication of Korea by any means, even by force. It was therefore natural 
on its part to look with hostility on the whole plan of the N. N. R. C., 
more especially the Chairmanship of Neutral India. At times South Korea 
publically threatened to use force against the N. N. R. C. and the Indian 
custodian force.®^ The South Korean Government accused India of having 
indefinitely obliged herself with communist Camp. It further charged that 
India “jumps when Moscow whistles and runs errands for a chubby man with 
bloody hands who sits in a high seat in the Kremlin.®® This shows the 
irresponsibility of this Government and the trying conditions under which 
the N. N. R. C. in general and India as its Chairman in particular, worked. 


Then there was the trouble with the anti-communist prisoners. The 
violence would have broken out if India had sought to make efforts to 
obtain an agreement between the two commands to extend the period of 
explanation in furtherence of the objective of the armistice agreement. As 
a matter of fact the agents of the South Korean Government and the 
Formosa regime were responsible for enough of Soviet troops left by 
December, except for a military training mission. United States troops 
also left by July 1949 except for a military training mission. 


On 12th December 1948 U. N. General Assembly declared that Rhee 
regime is the only lawful Government in Korea, and established a new U. N. 
Commission on Korea (U. N. C O. K.) to lend good offices to bring about 
Union of North and South Korea. Soviet Russia and North Korean regime 
boycotted the U. N. C. O. K. Both Korean Governments applied for 
admission to the U. N., but both applications were rejected. 


Korea before the Security Council 


On June 25, 1950 North Korean forces invaded South Korea. United 
States called the meeting of the Security Council the same day. U.N.C.O.K. 
reported that South Korea is a victim of “a calculated co-ordinated attack 
prepared and launched with secrecy.” 
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India was greatly concerned with the Korean question from the 
beginning when it came before the United Nations in 1947. India was the 
Chairman of the first U. N. Temporary Commission (U. N. T. O. O. K.)®® 
established in 1947 to supervise election. Now when in 1950 North Korea 
invaded South Korea, India joined the majority of the United Nations in 
condemning it, as aggression clearly forbidden by the U, N. Charter. In the 
first resolution of June 25, 1950 the Security Council noted with “grave 
concern the armed attack upon the Republic of Korea by forces from North 
Korea.”®^ The resolution further stated that the attack is a breach of the 
peace, “and called for immediate cessation of hostilities” and withdrawal 
of North Koreon forces to 38° and summoned all members “to render every 
assistance to the LT. N. in the execution of this revolution and to refrain 
from giving assistance to the North Korean authorities.” It was carried 
due to the U. S. S. R.’s abstention. India voted for the resolution.®® 


On June 27, 1950, the Security Council in a resolution recommended 
that members should furnish South Korea “such assistance as may be 
necessary to repel the armed attack and to restore international peace and 
security in the area”. India abstained, as the representative of India had 
not received the instructions from New Delhi. However, on June 30, the 
representative of India announced the acceptance of the resolution by India 
as she was opposed to any attempt to settle international dispute by resort 
to force. 

So the Indian role in both these resolutions of June 25 and 27 shows 
clearly that India stands for peaceful settlement of international disputes and 
that she declared with other members of U. N. that North Korea was an 


The members of the Commission were Australia, Canada, China, El Salvador, 
France, India, Phillipines. Syria and Ukrain: The Ukrain, however, refused to 
serve in the commission. 

54 The Security Council Official records (S C.O.R.): 5th year 25th June, 1950, pp. 7-8, 
13-14. 

55 Statement by the Government of India June 29, 1950. The Govt, of India has 
viewed with grave concern the development in Korea involving as they do not 
only Civil War but also threat toward peace 

Commenting on acceptance of the Second Resolution by India the statement 
continue: 

“The Government of India therefore also accept the Second Resolution of the 
Security Council. This decision by the Government of India does not, however, 
involve any m odification of their foreign policy. This policy based on the 
promotion of World peace and the development of friendly relation with all 
countries, it remains an independent policy which will continue to be determined 
solely by the Indian ideals and objectives. The Govt, of India earnestly hope 
that even i t this stage it may be possible to put an end to the fighting and to 
settle the dispute by mediation”. 
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aggressor.®® The Indian delegate explained that this policy is based on the 
promotion of world peace and development of friendly relations with all 
countries. India’s foreign policy remains to be an independent policy 
which will continue to be determined solely by India’s ideals and objectives. 
The Government of India, he said earnestly hoped that even at this stage 
it may be possible to put an end to the fighting and to settle the dispute by 
negotiation.®’ 

On July 7, 1950, the Security Council adopted a resolution that mili¬ 
tary assistance by members be “made available to a unified command under 
the U. S. A.”, with a commander to be designated by U.S.A., “to use U.N. 
flag at its discretion”, and keep the Security Council informed of the deve¬ 
lopments. Soviet Russia was absent. India was not ready to go to this 
extent and therefore abstained from voting. 

India was for the peaceful settlement of the dispute. On July 12. 
1950, Indian Prime Minister Jawabar Lai Nehru took the initiative for peace¬ 
ful settlement of the dispute. He sent personal messages to Soviet Premier 
Stalin and to U. S. Secretary of State Acheson®® on this topic. 

Indian resolution for admission of Peoples Republic of China to the 

United National was rejected by the General Assembly on September 19, 
1950. On October 7. 1950, the General Assembly (As Secuiity Council ; 
could not work due to Soviet Veto authorised counter invasion and occu¬ 
pation of all of North Korea, de.^pite repeated warning from Peoples 
Republic of China, confirmed-by India that China will not permit U. S. 


86 The Soviet Union challenged the legality of the Security Council resolution on 
the ground that the resolution did not have the concurring vote of all permanent 
members as required by article 27 of the Charter. She contended that abstention 
is analogous to Veto. It is submitted that though the charter provisions to 
this are ambiguous, the practice has been well established that the abstention of a 
permanent member does not constitute a Veto. The typical examples were the 
resolutions passed by the Security Council in respect of Congo and Cypress. 

For effect of abstention see Vandenbosch and Hogan, op, cit. p. 148 and 
Goodrich & Hambro, op. cit, p. 223, 

87 Security Council Official record (S.C.O R ) Sth year No. 17, 475th meeting 
June 30, 1950, p. 2—3, 

88 Nehru’s message of July 13,. 1950 to Secretary Acheson : 

“India’s purpose to localise the conflict and to facilitate an early peaceful settle¬ 
ment by breaking the present deadlock in the Security Council so that 
representative of the Peoples of Government of China can take a scat in the 
Council, the U.S.S-R, can return to it, and, whether within or through informal 
contacts outside the Council, the U.S.A., the U.S.S R. and China, with the 
co-operation and help of other peace loving nations can find a basis for 
terminating the conflict and for permanent solution of the Korean problem. 

In full confidence of your excellency’s determination to maintain peace and thus 
to preserve the solidarity of the United Nations 7 venture to address this persons} 
appeal to you to exert your great authority and influence in the achievement of 
this common purpose on which the well being of mankind depends. 

.. Department of State Bulletin, Ju!y;13, 1950 p. 170 
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forces in North Korea. Despite this warning from India and China Gene¬ 
ral Mac Arthur went with his army to North Korea. Here the Chinese 
military intervention followed. India realised the gravity of October 7 
Resolution. Just before the vole its delegate told the Assembly that “India 
fears that the result may be to prolong the North Korean resistance and 
even to extend the area of conflict.®® India wanted to localise the war, so 
that China may not enter into it. . 


Korean Question before the General Assembly 

On November 3, 1950, the General Assembly adopted the, “Uniting 
fore peace” resolution, which asked all members to maintain armed forces 
to “promptly be made available for service as U. N. Units”, established a 
collective measures committee (with the Soviet block excluded to plan 
economic and military sanction, created a “Peace Observation Commis¬ 
sion”, to investigate situations endangering peace etc. etc. India informed 
the committee that it believed that the creation of a United Nations force 
would emphasise the compulsive rather than the mediatory function of the 
United Nations and would not create the psychological atmosphere, so 
essential for peace. It also pointed out that India army was meant mainly 
for internal defence and not for foreign expeditions. India could not also 
afford it on financial grounds. So India decided not to take any step for 
the implementation of this resolution. India decided not to send her armed 
forces to Korea. It sent only a field ambulance unit and offered to send 
if needed, a small surgical unit from its regular defence forces. 

India voted against the resolution passed by General Assembly on 
February 1, 1951. The resolution held People’s Republic of China guilty 
of aggression in Korea and demanded its withdrawal from Korea. The 
resolution further asked the “collective measures committee” to consider 
as a measure of urgency the additional measures to be employed to meet 
the aggression. The Indian delegate announced on 29th January. 1951 
before the resolution passed that India had been Informed on the highest 
authority that, if People’s Republic of China was condemned by a resolution 
by the General Assembly, the chances of any negotiation would be very 
bleak. 


On 12th December, 19t0, India’s delegate had along with other, 
twelve Afro-Asian States, sponsored a resolution requesting inter-alia the 
President of General Assembly to constitute a group of three persons, 
including India for determining the basis of cease-fire. Sir B. N. Rau. 
India’s Chief delegate, was chosen a member of the cease-fire group. This 
cease-fire group tried its best to put an end to hostilities. So these are a 
few of the many attempts made by India to settle the dispute by peaceful 
means. This explains India’s negative vote in February 1951 resolution of 
the General Assembly. It also justifies India’s refusal to give effect to 
collective measures’ committee resolution. 


39 General Assembly OfiBcial Records (G.A.O.R.) 5th Session 294 Plenary Meeting, 
7th Oct. 1950 p. 236. 
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During the next two years, India continued her efforts to ’ 
peace in Korea. Her greatest contribution in this field was in < 
the problem of prisoners of war. Aimistice negotiations were s ^ 
1951, but the war continued upto 1952. There was deadlock on the qu 
of repatriation of prisoners of war. An Indian resolution was ado 
by the General Assembly on 3rd December. 1952. This resolution 
however, rejected by the Chinese and North Korean authorities. La 
an agreement on repatriation of prisoners of war was reached, which 
very similar to the one, India had proposed. This was accepted by 
United Nations. 


Neutral Nations Repatriation Commission (N.N.R.C.) 

In June, 1953 armistice agreement®® was also signed. Later un 
this agreement Neutral Nations Repatriation Commission (N.N.R.C.) ■ 
established. India was made the member-chairman of the commission, 
other members being Czechoslovakia, Poland, Sweden, and Swit7<»'l. 
The main purpose of the commission was to ensure to the prisoners of v 
the opportunity to exercise their right to the repatriated free of choi‘ 
India also provided armed forces and other personnel for the proper fi i 
tion of the commission. 

The commission was established on September 9, 1953 and to 
charges of custody of the prisoners of war from both sides by Septemt 
24, 1953. Lt. General K.S. Thimaya of India was the Chairman of t. 
Commission, At its 79th and last meeting held on 18th February, 
N.N.R.C. decided to dissolve itself on 21st February. 1954. This closed : 
important chapter of India’s role in Korea The whole (question of endin, 
the Korean conflict bristled with a variety of difficulties and proble 
because it involves directly or indirectly all the great powers engaged 
cold war. Neither of the two blocks fullj co-operated with India as 
Chairman/Executive Agent of N.N.R.C. and custodian of the prisoner ot 
war. For India it was the hardest ‘field test’ since her independence in 1947. 
Notwithstanding the criticism India was confident that she has played her 
role well. Jawahar Lal Nehru, India’s Prime Minister, speaking about 
India’s role said : 

Whatever may happen today or in the near future in regard to Korea, 
we may feel in all humility that we used our best endeavour in helping to 
bring hostilities to an end. That was some service to the cause of peace and 
it is in this light that the real significance of our proposals (regarding the 
future disposition of the prisoners of war) should be judged. We had no 
easy or smooth task, and we have been attacked from all sides and have had 
to function in the context of the hostility, suspicion and bitterness that exist¬ 
ed between the two sides. Our impartiality and objectivity have been 
^ssailed and the President of the South Korea had hurled threats and 
J^ults at us. In spite of all this, w'e have continued to shoulder these 
^onsibilities without giving way to pressure or departing from the pur- 
tio^^® that have always guided us—-the promotion of peace and just rela* 
N. He further added that due to lack of agreement on extension of the 
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For agreement see Year Book of the United Nations, 1953, pp. t36- 
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period of explanation and tinie limit, India followed the only way open to 
her for the repatriation of prisoner of war®^. This danger of violence and 
anarchy was ever present during the last two months of existence and 
operation of the N.N.R C. It was partly because of the irresponsible 
behaviour of the so-called Government of Republic of Korea (which 
was not recognised by India) and partly due to the ideologically exert¬ 
ed anti-communist prisoners of the U.N. Command in the Southern Camp. 
It was a fact that the violence was used in the Southern Camp to prevent 
voluntary repatriation of willing prisoners. It was done with the knowledge, 
if not also with the connivance, of the authorities of the U.N. Command 
in South Korea. 

Instead of recognising the dangerous situation in which N. N. R. C. 
worked, some criticis including some of the Governments contributing their 
forces to the U.N. Command, criticised the final decision of the N N.R.C. 
aind of India’s Chairmanship. One of the U.S. newspaper charged that 
in an efi'ort to stay ‘Neutral India had dodged’ one of the obligation it had 
assumed®^. In a subsequent comment it complained that by refusing to 
carry out provisions in the armistice agreement in respect of release of 
prisoners ‘India violates the obligations it assumed when it agreed lo act as 
deciding umpire and as custodian power. It is scarcely in a position to 
object, much less to charge a violation of the armistice agreement, if the 
U.N Command makes good the Indian default by releasing prisoners in 
conformity with the armistice agreement®®. In the light of non-completion 
of explanation of a majority of the prisoners and the non-hojding of the 
contemplated political conference and further more in the absence of any 
agreement or even negotiations between two commands to extend the period 
for which the Indian custodian force could hold custody of the prisoners, 
it would have been a belatent violation of paragraph 11 of the terms of 
reference of the N.N.R.C. and tbe Chairman’s status as umpire, for India 
to release the prisoners in its custody after 23rd January, 1954, into civilian 
status or to continue to hold them in custody after that date. Hence the 
decision of Lt. General Thimaya was not only technically correct, but also 
it tried to safeguard the principle of freedom of conscience which the U.N. 
Command had been so forcefully urging. India did not. of course, want 
that the prisoners should be condemned to tndeBnite captivity as the U.N. 
Command and West alleged. All that India maintained was that their 
future disposition was a matter for agieement between the two sides of the 
belligerents. It was not the right or duty of the N.N.R.C. or that of India 
as its Chairman. India was actuated by the hope that a fresh approach 
could be made only if at least the status quo was maintained by both the 
sides. If they were released by any unilateral action, it would become an 
obstacle in the way of larger problem of Korean unification and indepen¬ 
dence. 


An observer assessed the lessons of the N.N.R.C. experiment that 
each sides practically proved their contention that prisoners of war in their 
custody did not desire repatriation to the side they belonged; that explana- 

' ■ '\ 

91 The Hindu, 24 June, 1954. 

92 The New York Time I5th Jan. 1954. 

9J Ibid—19th Jan. 1954. 
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tion as a way out of political entanglements lead nowhere and in fact they 
contributed to the aggravation of old bitterness ; that a neutral commission 
governed rigidly by the armistice terms is not the right body to pull chest¬ 
nuts out of the political fire for the two blocks of the cold war®*. 

Tributes to Indian role 

There is also the bright side of the role India played in Korea. High 
tributes were paid to India for her contribution for peace in Korean crisis. 
President Eisenhower wrote to Prime Minister Nehru: 

“No military in recent years has undertaken a more delicate and 
demanding peace-time mission than that faced by the Indian forces in 
Korea...The confidence inspired by the examplary tact, fairness and firmness 
shown by the Indian officers and men led by (heir two able commanders, 
Lt. General Thimaya and Major General, Thorat, did much to alleviate the 
fears and doubts of the prisoners...They deserve the highest commenda¬ 
tion®®. 

Commonwealth relation Secretary, Lord Swinton, observed that none 
could have done their duty well than the Indians in Korea in their ‘thankless, 
delicate and difficult task’as custodian for the Korean prisoners of war. 
He further said, “I know no more difficult task than that which the Indian 
troops were called upon to perform®®. 

‘The Times’ paid the flattering tributes by observing that in the heated 
atmosphere of Panmunjom, it was impossible to satisfy every one, ‘yet 
looking back it is possible to begin to estimate the real debt that the world 
owes to Lt. General Thimayya and to the Indian custodian force which per¬ 
formed it's duties with courage and outstanding good sense.®’ Aveurin 
Bevan, the British Labour Party leader paid the most glorifying tribute by 
saying that India in her role as in Korean war has established that ‘neutra¬ 
lity is not neutralism’’®® Similarly tributes were also paid by Mr. Cassey, 
the External Affairs Minister of Australia for fairness and impartial role of 
Indians in Korean war.®® So we can make a correct assessment of India’s 
role only by looking at both the sides of the picture. 

In the United Nations forum, by resolution of 8th December, 1953. 
the U.N. General Assembly authorised inter-alia, the President of the 
Assembly (Mis, Vijay Laxmi Pandit of India) to reconvene the session with 
the concurrence of the majority of members, if she thought it necessary. 
India in pursuance of that resolution requested the President in January, 
1954 to reconvene the General Assembly prior to the dissolution of the 
N.N.R.C. (on 22nd February, 1954) to discuss its work and the issue that 
it had failed to resolve.*®® India also requested to consider the deadlock 
in respect of holding a political conference for the larger question of 
Korean unification. But this move failed as it received the support of only 
22 member states as against the required majority of 31 members. 


94 A correspond! nt from demilitarised zone—The Hindu, 22nd Jan, 1954. 

95 The Hindu 20th Jan. 1954. 

96 lbid,28th Jan. 1954. 

97 The Times, 18 Feb. 1954. 

98 The Hindu, 2 Jan. 1954. 

99 Ibid, 27nd Jan. 1955. 

100 U.N. Document A/2634. 
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Geneva Conference 

Geneva Conference on Far East met from April 26 to June 15, 
1954 to discuss the Korean question. The conference failed to find any 
agreed solution. Here Indian view was vindicated as it demonstrated the 
desire of both sides to meet and negotiate. The proposals made at the 
conference by both sides ‘can be a kind of bridge head from which a hope¬ 
ful landing to the shores of a Korean settlement may, and indeed, should be 
planned or evisaged’, said Nehru.^ Nothing tangible for the solution came 
in the next General Assembly session. 

While the Geneva Conference on Far-East was in session, Mr. Nehru, 
Prime Minister of India, made a suggestion that since the two territories 
of North and South Korea, coult not. at present be unified, other avenues 
must be exploredi to that end. ‘For a while. North and South Korea may 
function separately, democratically, and independently, but build up some 
kind of a common structure as a temporary feature at the top, so that they 
consider their problems and so that thinking in terms of conffict, they can 
discuss the problems and gradually the common matters of discussions 
may grow and when the passion of the present day has passed they may 
come together and unify in a closer way'.^ This shows India’s sincere 
concern for peace and freedom of Korean people. 


In August 1955, India requested that the 10th session of the General 
Assembly should discuss the report of the N.N.R.C. as well as the problem 
of ex-prisoners of war temporarily resident in India. The first committee 
of the General Assembly rejected the Indian proposal, but the committee 
approved a subsequent Indian motion that the N.N.R.C. report should 
not be discussed at that session. As far as the question of ex-prisoners 
of war, temporarily resident in India, is concerned, the General Assembly 
approved an Indian draft resolution of November 29, 1955. which noted 
diat Argentina and Brazil have come forward with offers to resettle as many 
of the prisoners who bad opted for that, it further requested other govern¬ 
ments to assist in this problem.^ In October. 1956, India referred to the 
United Nations that out of 88 ex-prisoners of Korean war, 55 had left for 
Brazil, 5 for North Korea, 2 to China and out of the balance of 26. 11 had 
opted for Argentina, 9 for Mexico and the rest for India.* 

The General Assembly by its resolution of 11th January, 1957 
expressed ‘gratitude’ to India, Argentina and Brazil, for their valuable co¬ 
operation in the settlement of exprisoners of Korean war, it further hoped 
that the rest will be resettled with the co-operation with the other members. 
Later on India’s view on the Korean discussion was that the least course 
for the peaceful unification of Korea was direct negotiation betw'een the 


1 Lok Sabha Debates (25thAugust, 1954) pt. ii, vol. v5. No. 3, col. 227. 

2 Council of States (Rajya Sabha) debates 18 May, 1954 vol. vi. No. 49, Col. 6662. 

3 Council of States ( Rajya Sabha) debate 22nd Dec. 1955 vol. XI. No. 24, 
Col. 3863-64. 

4 U.N, Document A/3203. 
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two sides of Korea. In India’s view the settlement of Korea should eb 
done by the Korean people’s themselves. This can be done by holding 
internationally supervised elections in both the halves and for that the 
withdrawal of all foreign troops from Korea was a pre-condition® 

Recent Developments on Korean Question 

On December 9-11, 1963, General Assembly against at its 1347th— 
l351st meeting considered the report of the U.N Commission for the 
unification and rehabilitation of Korea (U.N.C.U.R K.) In the resolution 
the General Assembly, “re-affirming its previous resolution on the Korean 
question and noting that U.N. forces sent to Korea had in greater part 
have been withdrawn and that governments concerned were prepared to 
withdraw their remaining forces when the conditions for a lasting settle¬ 
ment laid down by the General Assembly had been fulfilled, could inter- 
alia, re-affirm that the objectives of the U.N. in Korea were to bring about 
peacefully the establishment of a unified, independent, and democratic 
Korea, under a representative form of go vernment: call upon North Korean 
authorities to accept these established U. N, objectives; urge that the 
continuing efforts be made to achieve them; and request U.N.C.U.R.K. to 
continue its work with relevant resolutions of the General Assembly”.® 

Conclusion. 

In the end it is submitted from the above facts and discussions that 
India’s attitude on the whole Korean question was important in many 
respects. India accepted the initial Security Council resolutions concer¬ 
ning the attack on the Republic of Korea and assistance to it, while at the 
same time emphasized the importance of settling the dispute by peaceful 
means. India wanted that the conflict should be localised and it should 
not escalate into a big woild war, even if it was waged in the name of the 
United Nations. A big war would lead to the disruption of the United 
Nations rather than its strengthening. The fear of big war was even present 
in India’s mind when it opposed the resolution branding new Government 
of China as aggressor. India at that time had good friendly relations with 
China so she tried to work as a broker between the two opposing blocks. 
Hence it is clear that India’s pre-dominant aim was to preserve and promote 
the primary objective of International peace and security for which the 
United Nations stands. 


CHAPTER Vr 

THE SUEZ CRISES 

According to Prime Minister Jawahar Lai Nehru both the Hungarian 
and the Suez Crises were, “gross and brutal exercise of violence and armed 
might against the weaker countries.” Apart from the fact that these two 
cases occurred m 'rc or less at ihc same time, the two ostensively unrelated 
questions should be dealt together; they had several features in common, 
even though they were not identical in nature. In both the cases the major 
issue involved was whether armed intervention by a big power in the sover¬ 
eign affairs of another state could be done with impunity. 

5 General Assembly Official Records (G.A.O.R,) lOih session (1955) Pin. meetings, 
p. 242. 

6 General Assembly Resolution, 1964 (XVIII) December 13, 1963. 
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Any diciatorial interference in the domestic or foreign affairs of an¬ 
other state which impairs that State’s independence is called intervention 
under international law. Intervention being a violation of another State’s 
independence, was recognised to be in principle contrary to the international 
law, so that any act of intervention had to be justified as a legitimate case 
of reprisal, protection of nationals abroad or self defence or, alternatively, 
as authorised under a treaty with the State concerned/ 

There w;re also some differences in the nature of the two cases and 
so it necessitated a bit different Indian reaction to these two cases. In the 
case of Hungary it was case of “continuing intervention” to use Mr. Nehru's 
words, with Soviet armed forces based in Hungary under 'he Warsaw pact. 
Later events sho-ved that they were against the wishes of Hungarian people®. 
This we will discuss in the next chapter. In the case of Suez there was 
sudden armed attack. In this attack India saw “an old Panniliar evil”, a 
revival of old style colonialism. To Indians Hungarian tragedy was a new 
and unfamiliar evil of ideological domination and its likely repurcussions. 
India reacted to the old and familiar evil (Suez) promptly and vigorously ; 
she reacted to the new and unfamiliar evil (Hungary) slowly and 
cautiously. 


India was criticised by the West for “double standard” of evaluation. 
The Economist® observed, few Indians believe that criticising Russia 
was of any use—that it would not deflect them from their chosen course. 
On the other hand, actions and altitudes of the Western countries were 
capable of being modified by public criticism at home and abroad. So 
India cannot be accused of double standard as the fact of these distinguish • 
cd feature did not at all effect the degree of moral condemnation that 
India applied to both these cases of armed intervention. 


Background of the dispute 

To see the Suez crises in real perspective it becomes imperative to go 
to its historical background which was the root cause of this crisis. 

The Suez canal connects the Mediierranian to the Red Sea. It was 
«"'ned and operated by a French Company, called the Co/npugm'e Univer¬ 
sal du canal Maritime du Suez, was an Egyptian joint Stock Company 
registered in Egypt. The majority of its share-holders were foreigners (the 
British Government being the biggest, owning 43%) and had its head office in 
Paris, It enjoyed a 99-year concession from the Egyptian Government, which 
ts due to expire on November 17, 1 - 9. when the canal would be the sole 
property of Egypt. The use of the canal was regulated, by the convention 
of Constantinople of October 29, 1888. between Great Britain, Austria, 
Hungary. France, Germany, Holland, Italy, Spain, Russia and Turkey. By 


1 J.L. Brierly, The Law of Nations, 6th Ed. p. 40»; see also Oppenheim, international 
law vol. 1 8tfa Ed. pp. 305-320. 

S Lok Sabha debate {19th Nov. 1956) pt. it, vol. ix, no. 4 col. 384. 

5 The Economist, lOih Nov. 1956. 
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this internal treaty, among other things the canal was made open in time of 
peace as well as of war to merchantmen and men ol war of all nations. No 
permanent fortifications are allowed in the canal. Although the canal is 
entirely within the Egyptian territory, it was guarded by British garrisons. 
The canal was regarded as a life-line of British Empire. 


Egypt for many centuries was a part of the Turkish Empire. On 
December 18, 1914, Great Britain declared a British Protectorate over 
Egypt in First World War. The canal remained open to the ships of the 
Allied and Neutral powers for the whole of war period. In 1922 Great 
Britain while declaring the independence of Egypt reserved for future nego¬ 
tiations between themselves, among other things, the defence of the canal. 
By a treaty of alliance between Great Britain and Egypt on August 26, 1936, 
the Suez canal was regarded to be an integral part of Egypt, but its defence 
was entrusted to Great Britain, until such time when the Egyptian army 
could defend it by itself. During the Second World War, the clauses con¬ 
tained in this treaty were faithfully applied by both Great Britain and 
Egypt. 


After the Second World War there was persistant demand to revise 
the Anglo-Egyptian treaty of 1936. In November 1950, King Farouk of 
Egypt demanded immediate cancellation of this treaty and immediate 
evacuation of British troops from Suez canal area. Great Britain replied 
that she had no intention of leaving the Middle East defenceless and assert¬ 
ed that there was no provision for modification or revision of the treaty 
except by mutual consent. 

Alter long negotiations Britain and Egypt reached an agreement on 
27th July, 1954 on evacuation of British troops from tie Suez canal zone. 
The agreement provided for the evacuation of British troops from the canal 
zone within 20 months, reactivation of the base in the event of an attack on the 
Arab States and Turkey and the base to be mainlined by a British Civilian 
contracting firm. The agreement was for the duration of seven years. The 
whole of the 8,000 strong British garrison in the Suez canal zone was to 
leave Egypt by June 20, 1956. But British troops were to return to the 
base in the event of an armed attack by an outside power on Turkey or on 
any Arab State. The agreement further recognised that the Suez canal was 
an integral part of Egypt, and a water-w'ay of international importance and 
expressed determination of both parties to uphold the 1888 Convention 
guaranteeing the freedom of navigation of the canal. 


Nationalisation of Suez Canal 

On July 26, 1956, President Nasser of Egypt, announced the nation¬ 
alisation of the Universal Suez Canal Company. According to him the 
Egyptian Government proposed to use income from the Company to build 
the Asw'an Dam and that the Company’s share-holders would be p.tid 
according to last closing prices He characterised the Company as an 
“exploiting Company" and as a “State within a State". In reply to the 
criticism of this action, the Egyptian Government pointed out that the Uni¬ 
versal Suez Company had always been an Egyptian Company and therefore 
was subject to the regulation of Egyptian Law. It further explained that 
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nationalisation did not in any way or to any extent effect Egypt’s interna¬ 
tional commitment in respect of the canal under the 1888 convention or the 
Anglo-Eg>ptian agreement of 1954. U further assured that the fretdom of 
navigation on the canal as it has been hitherto would not be affected to the 
least. 

Intervention by Ihrael* France and the United Kingdoiii 

The United Kingdom and France took a very serious view of the 
nationalisation and sent, serious protests to Cairo. These protests were 
rejected by Egypt. A 24-nation Conference (including India) wac convened 
in London in August 1956 at the invitation issued by France, United King¬ 
dom and United States. India suggested a plan providing for a consultative 
body of users’, interests, 10 be formed on the bases of geographical represen¬ 
tation and interests charged with advisory, consultative and liason func¬ 
tions. The Indian plan recognised sovereign rights of Egypt over the area 
of Suez canal, with free navigation of all nations under the Convention of 
1888. On October 29, 1956. Israeli forces attacked Egyptian position in the 
Suez canal area. Two days later the United Kingdom and France followed 
suit, in their bid to free the Suez canal area from the Egyptian and Israeli 
forces. 

Suez question before the United Nations 

The Suez dispute was referred to the Security Council by Britain and 
France on account of the situation caused by Egypt’s nationalisation in July, 
1956 of the Universal Suez Canal Company. 

On October 11956, the Security Council unanimously adopted the 
first part of a resolution. The first part of the resolution affirmed six 
piinciples forming a basis for future negotiations on the Suez canal dispute. 
These principles were^” : 

(i) there shall be free and open transit through the canal without 

discrimination ; 

(ii) Egypt’s sovereignty shall be respected ; 

(iii) the operation of the canal shall be insulated from the policies 

of any country ; 

(iv) the manner of fixing tolls and charges shall be decided by 
agreement between Egypt and users ; 

(v) a fair portion of the dues shall be allotted to develop¬ 

ment ; 

(vi) in case of disputes, unresolved affairs between tlie Suez 
Canal Company and Egyptian Government shall be settled by 
arbitration. 


10 Everyman's United Nations, (1959) sixth Ed. p. 96; see also U.N. Doc. 8/3675. 
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The second part of the resolution approving the 18 nations plan foi 
international control of the Suez canal was vetoed bj' Soviet Union, Thf 
elfect of the veto was that the above six principles remained the onh 
concrete result of negotiations for Suez settlement. 


Egypt accepted the ‘‘‘six requirements." Between October 13 and 19, 
the Secretary General had private talks with Egypt on possible arrange¬ 
ments which had to be studied if explortoray talk.^ between the three 
Governments directly concerned were to be resumed. Further negotia¬ 
tions, however, were interrupted by the military action in Egypt of Isrpel 
and Anglo-French forces and by the blocking of the canal. 


In India the reaction to the Egyptian nationalisation of Suez canal was 
just the opposite of that of Western countries. According to Mr. Nehru 
India deplored lack of consultation between the two parties. India had 
great respect for the sovereignity and dignity of Egypt, and for Ivdia’s 
friendly relations with her. The Egyptian decision was precipitated by the 
Anglo-American decision not to aid the construction of the Aswan Dam. 
“More than the decision, the way it W'as done hurt Egypt’s pride and self- 
respect The suddenness of the Egyptian decision and the thorough 
manner in which it had been implemented might have contributed to 
violent reactions. But the matter itself was an internal matter for 
Egypt^k" 


As contemplated the violence did take place when on October 29, 
1956, Israeli forces attacked Egyptian position in the Suez canal area. 
Two days later United Kingdom and France followed suit, in their bid to 
free the Suez canal area from the Egyptian and Israeli forces. A resolu¬ 
tion moved by the United States in the Security Council calling on all 
nations to refrain from the use of force of threat of force in Egypt was 
vetoed by Britain and France on October 31, 1956. 


India’s reaction to this tripjple aggression on Egypt was quick and 
vigorous. An official statement on 31st October, 1956 (before the Anglo- 
French attack) stated that the Israeli aggression and Anglo-French ultima¬ 
tum were a ‘ flagrant violation” of the United Nations Charter and opposed 
to all principles laid dowm by Bandung Conference. Prime Minister of India, 
Jawahar Lai Nehru, sent several messages to the United Nations Secretary 
General urging him to take tmmediate steps to prevent armed conflict and 
to secure withdrawal of all foreign troops from the canal area. He also 
sent messages to Britain and France notifying them of India’s strong reac¬ 
tions. He sent a message to President Nasser of Egypt, expressing 
sympathy with the plight of Egy'ptian people. As to the Anglo-French 
attack, India deeply regretted it and termed it as a gross case of naked 
aggression. India was not satisfied fay the justifications given by the Great 
Britain and France in their 12 hours ultimatum on October 30, 1956. India 


11 Lok Sabha debate (8th August, 1956), pt. ii, vol. vii No. 18, co). 2540. 
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was astonished later on, when Britian and France vetoed a Security Council 
resolution of October 30, 1956 sponsored by United States, which inter-alia 
called upon Britain and France to ref'-ain from the use of force or threat of 
force and refrain from giving any assistance to Israel, India outrightly 
condemned this predatory method of “self help” practised in the 18th and 
19th century and now most emphatically prohibited by the United Nations 
Charter. India received with profound shock the news of Anglo-French 
bombing of Egyptian territory, especially of Cairo city, and a Government 
spokesman made an oral protest to the U.K. High Commissioner against it. 
India regarded that the Anglo-French attack helped Israel’s aggression and 
was itself helped by iU”. Reaction of other peoples in India was the same. 
According to C. Rajagopalchari, the former Governor General of India, the 
Israeli attack and the Anglo-French ultimatum was a “welltjlaid and integrat¬ 
ed plan””, ^nother weekly called Israel ‘a very obliging agent provoca¬ 
teur’*. The attack was condemned by almost all the Indian political 
parties. 

India felt that the main and proper machinery to halt the aggression 
and to get the invading forces withdrawn from the Egyptian territory was 
the United Nations. So she pressed her diplomatic efforts at United 
Nations to achieve this objective. 

A Soviet draft resolution of October 30, 1956, was also vetoed by 
France and Great Britain. So there was a deadlock in the Security Council 
and it could not proceed further. On 3lst October, the Security Council 
passed a Yugoslav motion under the 1950 ‘Uniting for peace resolution’ 
calling for an emergency special session of the United Nations General 
Assembly. 


Suez Crises in the General Assembly 

As the result of Yugoslav resolution the Assembly met in emergency 
special session from November 1 to 10, 1956. In the General Assembly 
discussions, vigorous and persistent efforts were made by the interested 
Western powers to suppress the Egyptian and replace it by the Hungarian 
question which was also exercising the minds of all members at that time. 
India played her roie supporting a United States sponsored resolution. The 
Indian representative said, “there has been released over Egypt and its 
people a manifestation of the law of jungle, instead of the law of peace and 
the law of nations as enshrined in the U.N. Charter. Thus on the terri¬ 
tory of Egypt a mockery is being made of the Charter of the United Nations, 
and there the organs of the United Nations are being affronted by aggres¬ 
sion and invasion^®. 


12 Nehru in Lok Sabha debate (16th Nov. 1956) pt. ii vol. xi, no. 3 col. 264. 

, .13 The Hindu, Nov. I, 1956. 

Indian weekly commerce, 10th Nov. 1956. 

13 General Assembly OfBcial Records (G-A.O.R.) First Emergency Special Session 

■ (1956), 562nd meeting p. 3t- ' 
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On 2nd November, 1956 the Assembly adopted a U. S. sponsored 
resolution which urged .immediate ceise fire and withdrawal of forces 
behind the armistice lines. On 4th November, 1956, the Assembly passed 
another 19 natiqns Afro-Asian resolution, piloted by India, which noted 
that not all parties had yet agreed to cease-fire or withdraw their forces and 
urged full compliance of the earlier re.solution by all the parties. On the 
same day, another resolution sponsored by Canada,’and full) supported by 
India, was passed by the General Assembly. This resolution requested the 
U.N. Secretary Genera] to submit a plan for setting up an U.N. Emergency 
Force in the affected area to secure and supervise the cessation of hostiliti¬ 
es. On 5th November, 1956, when cease-fire became effective, after it had 
been accepted by all the concerned parties, the Assembly formally establish¬ 
ed a U.N. Command for tbe proposed U.N. Emergency" Force. In accor¬ 
dance with the resolution of 7th November, 1956 India became one of the 
7 Nation Advisory Committee to advise the U.N. Secretary Geneial regard¬ 
ing the establishment and operatron of the proposed U, N. Emergency 
Force. Again India was a co-sponsor of the 19 nations Afro-Asian resolu¬ 
tion passed by the General Assembly on 24tb November, 1956, pressing for 
the withdrawal of the Israeli-Anglo-French forces from Egypt. The Anglo- 
French forces completed their withdraw'al on 22nd December, 1956. But 
Israel had not withdrawn her forces. So India co-sponsored two further 
resolutions which were passed by General Assembly on I9th January, 1957 
and 2nd February, 1957, deploring Israel for non-compliance of U.N. 
resolutions. Israel had no alternative against the world opinion e.\cept to 
withdraw ber forces in the first week of March, 1957. 


24-member countries offered their forces for the U N. Emergency 
Force. India was one of them. Again India was one of the ten countries 
from which forces were actually accepted. Mr. Krishna Menon, announc¬ 
ing India’s willingness to contribute to the U.N. Emergency Force laid down 
the condition that the U.N. Emergency Force would not be in any case a 
successor to the Anglo-French forces; that it would be temporary force for 
the duration of the emergency ; that Egypt must consent as it was to 
function on her territory ; and that there must be withdrawal of 
Israel, French and British forces behind the armistice lines^®. 


The Government of India in an official statement announcing accep¬ 
tance of the Secretary General’s invitation to contribute to the U. N. 
Emergency Force, clarified that the force could not be, “in any sense 
a recognition of aggression”, i.e. it was not a successor to Anglo-French 
forces; that it was not an occupation force; that the duty of the forces was 
to protect Israeli-Egypt armistice lines and not to do the operation or 
administration of Suez canal. 


16 General Assembly Ofllcial Record (G.A.O.R.) Itt Emereency Special Session, 567 
meeting, p. 117. 

17 Nehru’s statement in Lok Sabha (fPih Nov. 1956) p(. ii, vol. « no, 4 col. 376. 
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Conclusion 

From the above discussion, an objective observer can easily discern 
the great role played by India in the Suez crises. It goes more to the 
credit of India that she had done a lot through the forum of United Nations, 
which shows India’s attitude towards this world organisation for maintain¬ 
ing international peace and security. Some Westerners have accused India 
of playing a partis-n role in favour of Egypt at the cost of West. It is 
true that friendly relations between India and Egypt have been the 
closest, but if we look on the whole.Suez case on its merits as examined 
above we will realise that Egypt was the victim of aggression by three 
countries siraallaneously. So Indian sympathy for her apart from morality 
is understandable in international law. As a matter of fact as Walter 
Lipprnan’® has pointed out, both the United States and India were playing 
a similarly conciliatory role—the U.S. on the side of West, and India on 
the side of Egypt. Much of the moderation on the part of Egypt was 
due to Indian influence on her, has now been considered by some Western 
observers.^® From the above examination it is explicit that India believes 
that United Nations is the most appropriate body to maintain international 
peace and security which is its chief objective, in a most effective and 
peaceful way. Looking from this perspective India’s role in the Suez crises 
was magnificent and as such was a great tribute to this august body 
called the United Nations and the noble objective for which it, stands. 

CHAPTER VII 

HUNGARIAN TRAGEDY 

“0/j it is excellent 
To have a giant's strength 
but it is tyrannous. 

To use It as a giant". 

.QUOTED BY EVATT, 

IN “The United Nations'*, p.56 

As has been pointed out in the earlier chapter both the Hungarian 
tragedy and the Suez crises occurred more or less simultaneously. As 
tn the case of Suez, so also in the case of Hungary, the main issue was 
whether armed intervention by a big state against a weak state could be 
Qone with impunity. United Nations Charter and customary international 
law prohibits such intervention.®® This question has been chosen for 
examination whei e a communist state has been accused of intervention 
■while in the Suez crises the intervention was from the Western block 
As far as Hungarian question is concerned India has been accused 
ot “double standard” by the Western countries, for having one standard 
lofthe Suez crises and other for the Hungarian tragedy. It would be 
seen from the forthcoming examination of this question whether it was just 
o accuse India of double standard or not. 

18 The Hindu. 15th Sept. 19.'6. 

The Economist. 29th Sept. 1956. 

Sec Article 2 clause 3 & 4 of U.N. Chatter; also see J. L. Bricrly. the Law 

Nation, 6th Ed. p. 402; Oppenheiro : International Law. vol. I., 8th Ed , p. 305-320. 
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Background of the Tragedy 

On August 18, 1949, the Hungarian Parliament declared Hungary to 
be a “People’s Republic,” Hungary has a Soviet-type of constitution. 
In October, 1956 there was an uprising in the Republic of Hungary by 
large section of Hungarian people against their Pro-Russian Government. 
On October 23, 1956 a large scale unrest was witnessed in Budapest, the 
capital of Hungary, which developed into a rebellion. This was presum¬ 
ably a chain reaction to the decision of the 2i<th Congress of the Soviet 
Communist Party in Feburary 1956, which had initiated liberalisation and 
democratisation of Soviet regime and her satellites in the East European 
countries, including Hungary. The Hungarian people demanded greater 
democratisation of government, withdrawal of Soviet troops, which were 
stationed under the Warsaw Pact, and return to power of Mr. Nagy who 
had been recently rehabilitated from the crime of Titoism. 

By 22-23 October a sort of rebellion broke out. A state of emergency 
and martial law was declared by the government. On October 24, 1956, the 
Hungarian Government asked the U.S.S.R. Government to consult the case 
of Soviet troops stationed in Hungary, under the Warsaw Treaty, to assist 
the Hungarian authorities in maintaining order and tranquillity in Budapest. 
On 24th, Immre Nagy took over as the Prime Minister, at the height of 
the fighting. This request for the Soviet troops had the support of Immre 
Nagy as well, who, on 25th October observed that the introduction of Soviet 
forces in the struggle against the counter revolutionary forces became 
imperative for the sake of vital interests of their socialist system. He 
appealed for laj ing down arms, democratisation of public life and adoption 
of socialism to Hungarian conditions. Later on he also promised that 
negotiations would begin with the Soviet Union for the withdrawal of her 
forces from Hungary. On 30th October, Soviet Russia expressed her desire 
to consider the withdrawal of Soviet forces from Hungary, if desired by the 
Hungarian Government, Later on the U.S.S.R. withdrew her forces from 
the Hungarian capital. On 31st October the Hungarian Government 
announced to the U.N. Secretary General her withdrawal from the Warsaw 
Pact and appealed to the United Nations and other great powers to guaran¬ 
tee Hungarian permanent neutrality. On November I, 1956, Prime Minister 
Immre Nagy informed the Secretary General that new Soviet troops were 
entering Hungary and that he was demanding their withdrawal. There wa> 
again rebellion and great loss tc life and property. A new Government under 
the Prime Ministership of Jones Kadar, (a local Communist Party Secretary 
and Deputy Prime Minister in the Nagy Government) was formed. The 
new government requested the Soviet Union for assistance in repulsing the 
rebellion and restoring law and order in Hungary. At this request the 
Soviet forces re-entered Budapest and violently crushed the popular move¬ 
ment opposed to the new Government.-* 

India's Reaction. 

India was slow to react to these tragic events, The difficulty was 
that the Government of India had no adequate or authentic report of the 
facts of the situation, on which to express its opinion. At the time when 
the tragic events happened, there was no senior Indian diplomat present 


21 The facts were given by Mr. Nebru to A.I.CC. meeting on 9th Nov. 1936. 
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in Budapest, although India had diplomatic relations with Hungary. To 
add to this, there was the breakdown of communciation with Hungary. 
India received many reports and information from other sources, i.e. from 
Prime Minister Bulganin, from Marshal Tito and from other Western 
countries.-^ But the defect with the reports was that they contradicted 
each other, so India was not able to form quickly a completely clear view of 
whdt happened in Hungary. Because India was a non-alligned country, 
having no allegiance to either Western block or Communist block, so it 
could not react mechanically as did the Western countries, because of their 
ideological differences with the Russian block. Prime Minister Nehru said 
in the Lok Sabha that as far as Suez conflict was concerned, the facts 
regarding it were coihpktely clear to Indian Government and its opinion 
prompt and definite.*® But in regard to Hungary*'* the tragic events 
happened so suddenly that India could riot get the facts in which these 
events happened, so she was cautious in forming any hasty opinion, as the 
policy of India is to help and not to hinder the setUement of international 
disputes in a peaceful way. 

The first comment on the Hungarian tragedy came from Prime 
Minister Nehru at the meeting of the All India Congress Committee. On 
25th October, 1956, he said at a Press Conference that it was clear to him 
that in Hungary it was a “nationalist upsurge’’. Speaking to the 9th General 
Conference of UNESCO at New Delhi on 5th November, 1956, he said, 
inter-alia, “we see today in Egypt as well as in Hungary both human dig¬ 
nity and freedom outraged and the force of modern arms used to suppress 
people and to gain political objectives. Old colonial methods which we 
had thought, in our ignorance, belong to a mere bygone age, are revived 
and practised.’ Observing that Panchseel was in full conformity with 
the objective of UNESCO, he said “we see now that these Five Principles 
are also mere words without meaning to some countries*®, who claimed the 
dght of deciding disputes by force. This speech brought compliment from 
New York Times*®, which said that Nehru had ‘now joined the enlightened 
opinion of most free countries’. 


After the re-entry of Soviet forces into Hungary on the so-called 
request of Kadar regime, lo crush the national uprising in Hungary, in the 
first week of November, India’s criticism of such armed intervention became 
taore vehement. For 12-14 November, the Colombo Conference of South 
East Asian Prime Ministers met in New Delhi. The Prime Ministers in 
their joint statement condemned the armed intervention of Soviet Russia 
>n Hungary and demanded the withdrawal of Soviet forces from that 


Manchester Guardian. 13th Nov, 1956. 

23 Lok Sabha debates (19th Nov. 1956) pt. ii, vol. ix, no- col. 373 73. 

24 On 20th Nov. 1956, Mr. Nehru explained his caution, in Lok Sabha, in making 
categorical statement when there was sill uncertainty ; 

‘Remember this t tight may be right, but right said at the wrong time may create 
wrong. It is a very difficult thing, in these matters, what to say, when to say and 
how to say it.’ 

25 He referred to Soviet Union.’ aS she had accepted Panchsheel. 

26 New York Times 6th Nov., 1936. 
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country so that the people of Hungary be left free to decide their own 
future, without any external interference. The joint statement further 
welcomed the efforts of the United Nations to send help to the needful in 
Hungary. India was mainly responsible for this statement. 

Later on India repeatedly expressed sympathy with the distress of the 
Hungarian people. On the basis of the reports of the Indian diplomatic 
representatives as well as other sources that in the Hungarian fighting 
25,000 Hungarians and 7,000 Russians were killed and that the destruction ot 
property in Budapest specially was on the scale of a war, Nehru once remark 
ed in Rajya Sabha that Hungarian people “have gone through hell””. 
Mr. Nehru also announced India’s gift of food and medical supplies to the 
victims of Hungarian tragedy. He also criticised the arrests and deporta¬ 
tion of Imrare Nagy, the former Prime Minister of Hungary. 

The time during which Hungarian question was discussed in the 
United Nations India took active part in it and supported the United 
Nations in its efforts to resolve the question. 

Security Council fails to act 

The Hurigarian question was brought before the United Nations, 
when on October 27, 1956, United Kingdom and the United States request¬ 
ed the Security Council ta consider the situation in Hungary. A United 
States drafts resolution submitted on November 1, 1956, and later revised, 
calling upon the U.S.S.R. not to introduce additional armed forces into 
Hungary and to withdraw without delay all its forces from that country was 
vetoed by the U.S.S.R. The United States representative then submitted 
a draft resolution which the Council adopted by 10 votes to one, calling an 
emergency special session of the General Assembly as provided by iis 
Uniting for Peace Resolution of 1950, to consider the situation in 
Hungary-®. 

Question before the General Assembly 

The Emergency Special Session of the General Assembly met f/om 
November 4 to November 10 to consider situation in Hungary. The leader 
of the India delegation, Mr. Krishna Menon, played a leading and active 
role. His efforts to get case considered on merits and not under the 
influence of ‘cold war’ were widely misunderstood abroad as well as in 
India. Later on he and Prime Minister Nehru were compelled to deny 
it publically that there was a difference of opinion between the Government 
of India and the Indian delegate to. the United Nations-®. 


27 

m^ 


Rajya Sabha debate (Hth Dec. I9S6) vol. xv, no. 19 col. 2355. 

Everyman’s United Nations, 1945-1958 p- 172. 

Sabha debate 20th Dec. 1956. pt. ii, 'ol ix. no. 5, co). 590; Mr. Ashok Mehta 
Tji^n 19th Nov. in the Lok Sabha : 

GU*^ ^ if this is the way he represents India, 

, ”'\he'hna Menon d^es not represent India, docs not represent the Government 
A ev^ocs not represent Prime Minister ot India.’ 
j^av. Nehru replied: 

tl-te to make it perfectly clear that there is complete unison of thinking 
the Govt, of fndia and our representatives.' 
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The United Nations General Assembly adopted a total of 11 resolu¬ 
tions on the Hungarian question. Of these .five were adopted at,.the:. 
Second Special Emergency Session of the General Assembly and the remain- r 
ingsixv.ere adopted later on by the 11th regular session of the General 
Assembly. Of these resolutions. India vetoed for three, abstained, on seven 
, and voted against one, India abstained from the resolution adopted on 
•, 4th November, 1956, by the General Assembly, which condemned inter-alia, 
the Soviet armed intervention; called her to desist forth with from it; 
withdraw, her forces from Hungary.' It is here that India has been castigat¬ 
ed in general and Indian delegate Mr. Menon tn particular. Some critics 
have said that India should have Joined the other members of the General 
Assembly in condemning Soviet Russia for her armed intervention. To do 
otherwise was a clear discrepancy in the foreign policy of India as profess¬ 
ed and as practised. Mr, Menon’s assertion in the General Assembly 
debate that in dealing with a member State (such as Hungary) the General 
Assembly could not deal (as it did in the resolution) with the problem in 
the same way as in the case of colony, clarifies to some extent India’s 
position*®. 


India voted against a five-power resolution (1005 ES-II) of 9th 
November, 1956. This resolution after noting continued violent repres¬ 
sion by Soviet forces called upon the Soviet Union to withdraw its forces 
from Hungary, proposed holding free elections in Hungary under the aus¬ 
pices of the United Nations and reaffirm the request of the Secretary 
General lo investigate and report the situation. India opposed the resolu¬ 
tion because it sought to go ahead with further steps without waiting for 
the report of the Secretary General under 4th November, 1956, resolution 
of the General A^sembly*^. India was not ready to treat Hungary as if 
it were a colony, that the United Nations had to supervise elections there. 
There was greai criticism of this negative vote by India. Mr. Nehru refut¬ 
ed this criticism. He fully supported Mr. Krishna Menon’s attitude and 
vote in the General Assembly as being entirely in consonance with the 
general policy of India and pointed out that elections under the United 
Nations would create a bad precedent**. Perhaps he had in his mind the 
Kashmir problem, with which India was greatly concerned. India did not 
'vantthat Hungary should become a ‘pawn in the chesboard of international 
politics’. 


India abstained from voting on the second U.S. sponsored resolution 
adopted by General Assembly on November 9, 19i 6. The abstention was 
due to the fact that India wanted the separation of the humanitarian aspects 
of the question from the political objective of the sponsors. So India 


'0 General Assembly Official Record (G.A.O.R.), II Emergency Special Session, 569th 
meeting, p. 44 ; also sec India and the Hungarian revolution, by Surjit Man Singh, 
(India Quarterly). 

April—June, 1965, pp 138-155. 

21 General Assembly Official Record (G.A.O.R.) II Emergency Special Session -69th 
meeting, pp. 68 — 75 . 

Lok Sabha debate (16th Nov. 1956) pt. ii, vol. ix no. 3. col 265. 
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jointly with Ceylon and Indonesia submitted some amendments®®, with the 
objective in their view, but the joint amendments were defeated in the 
Assembly when India decided to abstain®*. On the III resolution passed by 
the General Assembly on the same day i.e. 9th Novemberi 1956, which 
called for large and immediate relief aid for the Hungarian people, India 
voted in favour of the resolution. 

The General Assembly on November 13, 1956 decided to include the 
question of Hungary on the agenda of the 1 Ith session, which had been con¬ 
vened the day before. Discussions were resumed on November 19, 1959, and 
continued until November 21, 1956, when the General Assembly adopted 
three resolutions on Hungarian question. One of these resolutions sponso¬ 
red by India along with Ceylon and Indonesia. It inter-alia, urged the 
Hungarian government to accede to the request of the Secretary General 
for permission for direct observation of the situation by his nominess, 
‘without prejudice to its sovereignty.’®® Outside the United Nations, India 
also through her diplomatic channels urged the U.S.S R. and Hungary to 
accept these requests. Of the remaining two resolutions, India supported 
and voted for the four-power resolution, which urged member government and 
non-governmental organisation to make contribution for the rehabilitation 
of Hungarian ref^ugees. India abstained from voting on the third resolution 
sponsored by Cuba and passed by the General Assembly on the same day.®* 
According to Indian representative it was more political than objective. 
As a testimony India’s role and Indian representative Mr. Arthur Lall was 
nominated to the three man observation group®^ to study the material 
available at the U.N. Headquarters on the Hungarian question. 

The General Assembly in December, 1956 and January, 1957 passed 
three more resolutions. For the same reason India did not support them, 
though Indian representative Mr. Krishna Menon criticised the U.S.S.R. 
and Hungary for not permitting the U.N. Observer in Hungary and for 
not inviting Secretary General to visit Hungary.®® 

Conclusion 

As is clear from the speech of Indian representative in the General 
Assembly®® India wanted the settlement of the Hungarian question and 
not that it should become a ‘pawn in the chessboard of international 
politics’. So it was for Soviet co-operation to solve the question rather than 
to condemn her as an aggressor, as that would not solve the question but 
would rather complicate it. India’s main object was that Hungarian people 
should be left free to decide their own form of political set-up, free from 


33 U.N. Doc. A/3325. 

34 G.A.O.R., Second Emergency Special Session, 571st meeting pp. 68-75. 

3^ For full texts jce Resolution No 1128 (XI) of 21st Nov. 1956. 

36 General Assembly Official Record (G.A.O.R.) 11th session 586lh Plen. meeting 
p. Ih6. 

37 For its report see U.N. Doc. A/8485. 

38 General Assembly Official Record (G.A.O.R.) 60Slli meeting (Plena) pp. 52-r6. 

39 General Assembly Official Record (G.A.OR.) llth Session, 614 Pin. meeting., 
pp. 609 666. 
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tem coumri^s clear that this was also the object ef the Wes- 

niSe?aS difference was in the method. India stood for 

SeWeZrn^ constructive approach in an objective way, 

countries due to their ideological prejudices, took rather an 
emotional approach to the whole Hungarian problem. 

So thp limited. India stands for peace, 

world wflrVm r ^ Hungarian crises was to see that no 

main breeding-ground of two world wars. India’s 

Decpmh,.r^iQ<< combination of events in November and 

anplp thof spark off a world war. It is only seeing from this 

for L r!!-T appreciate the role India played in the United Nations 

l>ociy stands international peace and security for which the world 


fnr unfair to accuse India of‘double standard’, that is, one 

morai^ Western country and other for the Communist countries. India’s 
wac ^°®“^^nation of armed intervention in Hungary as discussed above 
the crises. India’s main differences with 

astern countries were procedural rather than substantive. 

and th examination of the Hungarian question 

neahe r ^ which India attempted to play for maintaining international 
World f ^ security in that particular region of the world, and to save the 
helned ^°°^ber world war was enormous, and in that way she has 
it <!tand^^^ United Nations to uphold the most cardinal objective for which 


CHAPTER VIII 

GOA 

To Stevenson (U.S.A.) said in the United Nations Security 

and^p ^ sponsored by U.S.A., Britain, Turkey, 

of immediate cease-fire and withdrawal by India 

s forces to be followed by negotiations, failed to be adopted : 

“The League of Nations died, I remind you, when its members 
no longer resisted the use of aggressive force. So it is with 
a most heavy heart that I must add a word of epilogue to 
this faithful discussion, by far the most important in which I 


he draft resolution called for an immediate end of hostilities and asked India to 
withdraw her forces immediately to positions prevailing before 17th Dec. 1961. 
Soviet Union vetoed this resolution. 

At the same meeting a draft resolution by Ceylon, Liberia and United Arab 
epublic (S/5032) asked council to reject Portuguese complaint and call upon 
ortugal to “terminate hostile action and to co-operate with India in the liquida¬ 
tion of her colonial possession in India.” This draft would also have had council 
express view that ‘enclaves claimed by Portugal in India constitute a threat to 
tnternational peace and security and stand in the way of the unity of the Republic 
of India.”_ 

~U.N. Review— Jan. 1962 p. 77-78. 
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shall participate since this organisation was founded 16 years 
ago. The failure of the Security Council to call for a 
cease-fire to-night in these simple circumstances is a failure 
of the United Nations.”*^ 

This statement was a part of lot of heat that had been generated 
over India’s liberation of Goa by a very'brief military action. The 
reactions have bten mixed. On the one hand, persons like Mr. Adlai 
Stevenson dubed India as “aggressor”, “a wolf in sheep’s clothing”, “with 
double standard”, and on the other hand one of approval and satisfaction 
as an action highly justified, right and long overdue*- 

On 18th December, 1961, India moved into Goa,'Daman and Diu. 
Indian troops marched across the borders. Indian Air force Planes dis¬ 
abled the Air Port at Panjim, Capital of Goa. Planes also flew over Goa 
dropping leaflets telling the Goans that Indian forces had come to protect 
them. The Portuguese trooss surrendered. Less than 36 hours later India 
achieved its military objectives and Portugal surrendered the three 
enclaves. 

Indian Army Headquarters subsequently reported eight deaths among 
the Indian forces. A total of 26 deaths was reported in all. This shows 
that there was no resistance from the Goan side. By I 9th December, Indian 
flag was flying over Goa, Daman and Diu and India formally took over the 
administration of the territories. 


Now because of all these mixed reactions to this brief military 
action to liberate Goa, Daman and Diu by India, it becomes imperative to 
examine whether such an action was really as Mr. Adlai Stevenson puts 
it, “the beginning of the end of the United Nations”. 

Background of Goan Question 

The paramount fact of Goan question was that it was the colony 
of Portugal. It must be pointed out that colonialism as has been brought 
into existence by the European powers in Asia and Africa was the product 
of conquest and hence an act of aggression. Early in the sixteenth century 
Portugal conquered Goa by naked force. 


On 20th May, 1498, Vasco Da Gama cast anchor off the city of Cali¬ 
cut on the Malabar Coast after nearly two years, arduous journey from 
Lisbon round the Cape of Good Hope. This was an important event be¬ 
cause Western people who had been lured by the wealth of the fabulous 

East followed the Portuguese.^® 


41 The Times of India 20th Dec. 1961; Also see 

U.N. Weekly News letter, vol. 9, No. 52 (27th Dec. 1961) p. 1-2. 

42 Brejhnev, the Soviet President. The Times of India (28lh Dec. 1961). 
Also ibid (2Ist Dec. 1961) 

United Asia, 1961 (for U.S. reaction on Goa), p. 134-141. 

43 V. Chirol, India (London 1930) p. 43. 
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At this time the Moghul empire in India had . not come into being 
and the Kingdom of Delhi was in last stages of disintegration. Moreover 
the two great powers of Southern India—The Muslim Bohomoin Kingdom 
and Hindu Vijaj/anagar were engaged in a serious fued, The Portuguese 
left no stone unturned to take advantage of these conditions in India.^* 

Taking advaritage of these affairs, the Portuguese under the leadership 
of Alburquerque conquered Goa from the Sultan of Bijapur in 1510. 
Similarly Diu was acquired from the Sultan of Gujrat in 1535 by a treaty of 
peace and commerce which was the price paid by the Sultan for Portuguese 
assistance against Humayun. In 1870 by a treaty with the Peshwas they 
consolidated themselves in Daman and Nagar Haveli.^® 


The Portuguese could not succeed in making a bigger empire in 
because her position in East had always depended on her Command of the 
Seas which became impossible after the defeat of Spain and the rise of 
Protestant maritime powers. Moreover, religious fanaticism and corruption 
in which the Portuguese indulged extensively in India, undermined their 
strength. So by the coming of the French and the British their position 
declined.*® 

The British succeeded Moghals later on in India. The British did not 
disturb the Portuguese in their possession. The total area which the 
Portuguese administered was about 1,300 square miles w.ith a population ot 
630,000. Their presence in these pockets did not endanger British interests. 
As the territories were scattered, and in some cases enclaved^ by Bntis 
Indian territory, it was easily possible to control their activities. 


National Movement in Goa 

With the passage of time and due to international development 
after'two world wars, the nationalist movement m British India had its 
impact in Portuguese in India also. The objective of the nationalists wa 
not only the over-throw of ihe Portuguese regime but also the re-umon o 
Goa with India. In 1928 the Goa National Congress came into existence 
under the .leadership of Dr. T.B. Curba and adopted non-violence as the 
guiding principle of its struggle.*® 


r~ 


44 Sir Percial GrilBth. The Political impact on India (London 1952) pp. 43-54. 

45 K.N. Menon, Portuguese pockets in India (New Delhi 1953) pp. 5-15. 

46 Griffith, op. ct., p. 45. 

47 George Dunbar, India and the passing of empire (London 1951) chapter VI. 

48 T.B. Curba. Goa’s freedom struggle (Bombay 1961); also Francis Menges, 

“Contemporary stuggle in Goa.” ,, 

United Asia vol. 9 (1959) pp- 327-28; also P. Gaiionde “The Goa Problem 

Foreign affairs reports vol. iv (1915) p- 152-54. 


166 


The Law Review 


India became independent on I5th August. 1947. In furtherance of 
its policy of negotiation with the Western powers for the peaceful transfer 
6F areas held as colonies, on 27th Feb. 1950 the Government of India 
approached the Portuguese Government proposing talks on the transfer of 
these territories to India, whose part they were. The Portuguese in 
memorandum dated 15th June, 1950 rejected the Indian proposal. On 
I4th Januray 1953, the Indian Government addressed a further note on 
the same subject, suggesting negotiation for transfer of the territories. 
As the Portuguese Government declined the invitation to negotiate a 
settlement, the India Government closed its legation in Lisbon on 11th June, 
1953. In Octoberi953 she imposed restriction on travel from and into 
the Portuguese enclaves. 

Some different things happened in the enclave of Dadra and Nagar- 
Haveli. Goan nationalists planned the liberation of their two enclaves in colla¬ 
boration with the people of these areas. It happened in July, 1954. Leading 
members of the United Front of Goans sought the phjsical liberation of the 
enclave of Dadra. Dadra was liberated on the night of 21st July, 1954, 
after a short conflict between the Portuguese police and nationalists. The 
news of the “fall’ of Dadra created panic among the police of Nagar Haveli 
which was liberated a week later. On 2nd August the liberation of two 
enclaves was complete. An independent administration was setup by the 
inhabitants of these areas with the help of the individual Goan nationalist.*® 

After the insurrection in Dadra and Nagar-Haveli. the Indian Govern¬ 
ment ceased to grant visas to the Portuguese Europeans or to the native 
subjects in the service of the Portuguese Government who wished to go to 
these territories. Further the passage of all Portuguese civil officials or 
employees to either of the enclaves was banned and all communications 
with the enclaves stopped.®* This culminated in Portugals complaint to 
the World Court on 22nd December, 1955.®" 

« 

Thus early in the 16th'century Portugal conquered Goa through naked 
aggression in violation of international law. No Indian Government has 
ever voluntarily accepted the legitimacy of Portuguese rule. In the vords 
of V.K. Krishna Menon, “It was a perpetual aggression on the part of 
Portugal, and India has rightfully recovered the area belonging to her.’’®® 


49 See the disscniing judgement of Judge Percy Spender in “case concerning right of 
Portuguese passage over Indian territory” Merits, I.C.J. Report i960 pp. 110 -IH; 
also Judge Ferrewdez ibid pp. 141-142. 

50 Goa and the Charter of United Nations (New Delhi Govt, of India Press I960) 
pp. 19-20 

51 Sec the argument of Prof. Bounquin before the International Court of Justice at 
the Hague, The Times of India, (Jlsi Oct. 1959) 

52 I.C.J. Report, 1957; also see ‘’case concerning right of passage over Indian 
territory” Merits, l.C J. Reports I960. 

53 For a similarargument sec C.S. Jha’s statement in the U.N. Debate The Times of 
India (20th Dec. 1961). 
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Goan question in the Security Council 

The Security Council met first in the afternoon of December 18 to 
consider a request by Portugal that it immediately put a stop to the 
“condemnable act of aggression of the Indian Union” and order an 
immediate cease-fire and withdrawal forces from the Portuguese territories 
of Goa, Daman and Diu of all the invading forces of the Indian Union.®* 


Earlier Indian Prime Minister Jawahar Lai Nehru, in a reply dated 

December 16, to a cable by the Secretary General U Thant on December 

14, said that “we have consist ently abided by the provisions of the United 

Nations Charter” and that “the only solution conforming to the principles 
and purposes of the Charter, resolutions of the United Nations, and irreve^ 
sible course of history is for Portugal to leave its colonies iii India and 
allow the people in these territories to join their countrymen in freedom and 
democracy”. Mr. Nehru added that Indian Government, “cannot tolerate 
this state of affairs indefinitely.”®® This clearly shows what was in India s 
mind before taking brief military action to liberate Goa, Daman and Dm. 


V.V. Garin presented Portugal’s case before the Security Council. 
He charged that India had committed premediated and unprovoked ^ggres- 
sion against his country, violating the sovereign rights of Portugal and t e 
Charter of the United Nations. “Goa is a true expression of the Portugal 
in the East”, he said. India had demanded that Goa be given over to her 
by negotiations.®® 


Adlai E. Stevenson spoke for the United States. He urged an 
immediate cease-fire, withdraw 1 of Indian troops from the enclaves and 
negotiation between India and Portugal. “The Security 

considering the merits of India’s position to these enclave^ What was a 
stake was not colonialism but a bold violation of the Charter. Indi 
armed attack on Goa mocks the good faith of its declarations of 

lofty principles”, he said. The Security Council could not condone the use 
of force on this occasion as it will set a bad precedent for future. 


r c Ti,o fnr ITndia. He said that Portugal bad always 

“bursquely” rejected all Indian efforts of negotiations and 

“the really remarkable m>th” that these territories were mtegral 
Portugal. The territories, he said were an ^separable part of India. There 
could be no question of aggression against one s own frontier, ga 
own people, Mr. Jha declared. 


54 U.N. Review Jan.'1962—p. 14. 

55 United Nations Review Jan. 1962 p. 14. 

56 United Nations Review Jan. 1962 p. 14. 
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The Charter did not completely eschew force, he said. It provided 
that force could be used in self-defence—for the protection of the people 
of a country—and certainly the Goans were as much Indian as any other 
Indians. Force had to be used to achieve freedom to the Goan people 
who were in revolt against Portugal, when nothing else was available.^* 

The fears so strongly expressed by the West for the future of United 
Nations were not shared by India which held the view that the Charter was 
not violated. India criticised the United States for saying that the main issue 
was anything other than colonialism. Indian delegate said, the U.S. repre¬ 
sentative says, "we are not concerned with the substance of the dispute”, 
that is to say the basic problem which the colonial problem of Goa, docs 
not interest him. Does not that statement show some kind of disregard. 

some kind of indifference towards the motivation.the great movements 

of our time. 

Is he in favour of Portuguese colonialism in Goa ?—If he is, let him 
say so, in so many words. 

India contended that its action, in dealing a hard blow to colonialism 
in effect implemented the i960 declaration on colonialism. Under this 
declaration on I4th December I960 the fifteenth General Assembly bad adop¬ 
ted a resolution sponsored by 43 countries titled "the declaration on the 
granting of independence to colonial countries and peoples”. 

The resolution proclaimed the "necessity of bringing to a speedy 
and unconditional end to colonialism in all its forms”, and was passed by 
a vote of 80 yes, none no, 9 abstaining.®® 


India’s Defence Minister Mr. Krishna Menon, who arrived at United 
Nations on 20th December 1961 further clarified his Government’s position. 
He contended that "Goa, Daman and Diu have always been India’s' and were 
so, long before the Portuguese came’h He indicted Portugal as the aigressor 
saying, "we consider colonialism is permanent aggression. We did not 
conimit am aggression.” 

The Indian Government through its Embassy in the United States 
amplified further : 

The only aggressor in Goa was Portugal. Means employed to 
liquidate that aggression could not themselves be called aggressive. \\as 
General De GauFle an aggressor when with full might of an aimy he maicli- 
ed back into France ? Were all the freedom fighters who wiih full use of 
force, recovered their territories from the Nazis, aggressors ? In ihc final 
analysis, the choice as regards the use of force in Goa was between two 
alternatives: 


57 U.N. Review 1962 p. 14. 

5S Resolution No— A/Res/1514 XV on I4th Dec., I960 anti resolution No— A/Rc5,'l6!‘f 
XVI on 27ih Nov. 1961. 
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a. The use of force by the Portuguese troops of thousand against 
the unarmed helpless population of many hundred thousand; and 

b. the use of force by India against some thousand of Portuguese 
troops in Goa to prevent the latter’s use of force to supipress the 
rights of many hundreds of thousands of local inhabitants. 

The later implied use of minimum force. Indeed the force used was 
ninimutn to such a degree that only about 20 persons were killed on either 
ide. In modern parlance, the entire operation was almost bloodless.®® 

The strongly expressed position embodied also the Indian conviction 
hat Portugal has been flouting U.N. Resolution and to this extent U.N. 
vas helpless. It is in the context U.N’s lack of power that Indian Govein- 
nent explained why it did not bring its case before United Nations before 
tsing force. 


Mr. Zorin of U.S.S.R. supported India's case. Mr. Nathan Barnes 
if Liberia, said these enclaves were not Portuguese territories, but had 
teen declared non-self-governing territories by a resolution of the General 
Assembly, so the matter before council was a colonial issue and not aggres- 
iion as interpreted. Mr. G-P. Malalasekera supported India’s action. 


^ After the voting the two draft resolutions were defeated. Mr. 
Stevenson said, “we have witnessed tonight an effort to rewrite the Charter, 
0 sanction the use of force in international relations when it suits one’s 
purpose”. That approach could lead only to chaos and to the disinteg¬ 
ration of the United' Nations. 


Mr. Zorin of U.S.S,R. saw the matter in another light. 'There had 
no beginning of the end of the United Nations but a demonstration 
at the will to defend the colonial peoples, he stressed. The U S.S.R. was 
pfoud of its role, he said. The proceedings proved that oppression of 
“Olonial people was no longer possible, he declared®®. 


Mr- Zorin further commented that the discussion had confirmed 
he position of his delegation, as stated at the outset of the meeting, that 
h®. question raised did not fall'within the scope of the Security Council, 
«it is India’s, domestic matter. If there was anything that was subject 
the council’s consideration, it was Portugal’s refusal to carry out the 
general Assembly’s is declaration on colonialism, thus creating a threat to 
peace and security in various parts of the world, including Goa. He 
urged that all assistance to Portugal be stopped and sanction applied against 
rtugal to force it to carry out liie Assembly’s declaration. 


International Review service—Goa. 
® U.N. Review Jan. 1962 p. 16. 
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The implication of Mr. Adlai Stevenson remarks, (quoted in the 
beginning) that even though originally Portugal had occupied Goa in 
contravention of international law, its continuous occupation for more 
than 400 years had conferred a valid title on her.®^ This is justified on the 
bases of the principle ex-factis jusoritnr according to which an illegal act 
becomes source of legal right to the wrong doer if it is perpetuated 
successfully over a long period of time.®® It is submitted that such a rule 
which in the ultimate accepts might rather than right, cannot be considered 
as a part of international jurisprudence. On the other hand Professor 
Lauterpatcht has very cogently pointed out, “the principle ex-injuria jus 
non-oritur is one of the fundamental principles of jurisprudence which says 
that an illegality cannot as a rule become a source of legal right to iht 
wrong doer. And so .to admit that an unlawful act, or its immediate 
consequences may become suo vigore source of legal right for the wrong 
doer, is to introduce into the legal system a contradiction which cannot be 
solved except by a denial of its legal character. International law does not 
and cannot form an exception to that imperative alternative.®® There are 
ample decisions of the World Court which has given expression to the view 
that no right can be derived from an illegality .®^ The rule of prescription 
cannot validate such an illegality. Indian people bad never accepted the 
status quo as depriving them from their birth right to be master of their 
own territory. Ever since its forcible occupation by the Portuguese till 
its liberation more than 70 revolutions have taken place in Goa. So the 
inhabitants have never accepted the sovereignty of Portugal over these 
territories. Professor Lauterpatcht has said that, “the potent illegality of 
the perforced acquisition, continued with protests on the part of the dispos¬ 
sessed states, are sufficient to rule out the legalisation, in that manner of 
the original illegality.”®® 


India’s permanent delegate argued on these bases in the United 
Nations. India has not violated any rule of traditional international law 
deliberation of Goa.®® But even if she has done so, because traditional 
international law was the product of imperialist Europe its rule cannot be 
applicable ^cbrist.newly emerging Afro-Asian states. They were never willing 
-aggrcssioi- 




The Indian Gover 
amplified further : 


ndia i20th Dec. 1961). 

ve been rebutted by Mr. Malalkesara of Ceylon who said, 
his argument but we were not quite sure ol its relevancy. He 
. uguese had been in occupation lor over 400 years. This 

^ aggressoj jj began as every one acknowledges now and the 

Siol n Greater, therefore injustice perpetrated. If Portugal 

cd back info France ? Wer*^ ^ ‘‘‘s’’' rebellion. 

force, recovered their territd'*^*^ principles of effectiveness in international law, it' 

analysis, the choice as regart 

alternatives : World Community (I9.S3) pp. 40—42. 

1 in International Law (Cambridge 1947) pp. 441-22. 


428. also see Nehru statement in The Times of India 

57 U.N. Review 1962 p. 14. “during the British period in India, they (Poituguesc) 

58 Resolution No—A/Res/I5l4 Xyri. They were not here by their own strength, but just 

XVI on 27th Nov. 1961. *'crs because the British gave them protection." , 
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partners to (he evolution of such a jurisprudence.®’ If common consent 
is the bases of international law its rules based on colonial exploits, 
unjust wars for the protection of vested interest and between unequal parties 
cannot be accepted as the rules of the world community but only valid in 
the European region.®® 

As Portuguese action in 16th century was based on naked aggression 
and India was never a willing partner to the creation of this arrangement, 
it is clear that the latter has never accepted a rule of international law w hich 
recognises the legitimacy of the colonial country to sovereignty over such 
territories.®’ 


Colonialism Under United Nations 

The institution of mandates and trusteeship system coupled with the 
declaration regarding non-self governing territories is based on the 
assumption that colonialism is an anomoly, is highly unjust and that these 
must revert to the rightful parties in the near future. Chapter XI of the 
United Nations Charter enshrines this principle in the jurisprudence of the 
world organisation. There is sufficient legal opinion supporting the view 
that the colonial powers are under an obligation to grant self-government 
and independent to such territories.’® United Nations has also passed a 
number of resolution for the achievement of these goals. On 14th December, 
I960 he made a solemn declaration proclaiming, “the necessity of bringing 
to a speedy and unconditional end of colonialism in all >ts forms and 
nianifestatibn. On 2 st November, 19ol the General Assembly created a 
17-member Special Committee to make recommendations on implementing 
fhe declaration and requested all states concerned to take action without 
farther delay to achieve independence to all colonies.” 

Portugal, far from being a willing party to the liquidation of its 
colonies in India and Africa as requested by the U.N. resolution, has 
attempted to profess a fiction that her colonies are an integral part of 
Metropolitan Portugal and hence outside the purview of chapter XI of the 
Charter.” Here the views of Ghandi Ji are important: ‘ it is ridiculous to 


67 Bains— India's International Disputes, p. 200. 

68 Similarly many Western Writers believe that the rules of international law in the 
16th and 17th century were European and based on conquest. So they have 
advocated a reappraisal of these rules in the light of new conditions ^See H,A. 
Smith, the crises in law of nation (London 1947) pp. >7; also Jenks, the Common 
Law of Mankind (London 1958) p. 245 

69 Mr. Nehru, The Times of India (29th Dec. 1961); also Mr. Menon, ibid (1 J^n. 


19h5). 

70 Quincy Wrigbt, International-Law and United Nations, (Bombay I960) pp. 72-73; 
C.v;L.Narayan. United Nations Trusteeship of Non-self-government territories 
(Geneva 1951) p. 81-82. 

71 U.N. Weekly News letter vol. 9, No. 49 (8tb Dec. 1961). 

72 Alberto, The Rights of Portuguese in India (Lisbon 1950), pp. 9; also O. SaJarar. 
Portugal and its overseas provinces (Lisbon 1953) p. 4. 
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write to Portugal as the motherland of Indians of Goa. Their mother 
country is as much as India as mine. Goa is outside British India, but it 
is within geographical India as a whole, and there is very little, if anything, 
in common between the Portuguese and the Indians of Goa.”'^ It is 
due to this argument that Portugal has refused to summit information to the 
U.N. as required under Article 73. 

The action which the U.N. has taken in helping Indonesia, Tunisia. 
Morocco and many other areas to be freed from foreign yoke is based on 
the assumption that colonialism is prohibited by international law. Indian 
action in freeing the last remnants of its territory from recalcitrant and 
rigid imperialist power far from being a violation of the Charts- was an 
effectuation of it.” Oppenheim has also justified India’s action, as the 
Goan people are the kith and kin of the people living in India, in such an 
abnormal situation there was no alternative except to intervene and save 
them from tyranny. Such a procedure is allowed by the rules of inter¬ 
national law.” 

Indian action has been justified on the bases of self-preservation also. 
It w'as feared that Portugal has been negotiating with Pakistan and with 
some Western countries for sale or lease of Goa. She had also sought 
the services of mercinaries to suppress the people of Goa.” Besides 
Portugal had become a member of the NATO alliance, had imported a lot 
of NATO arms and there was danger that Goa might be used a militaiy 
base by interested powers for the defence of Portugal colonies and for 
other military action in Asia."' 

Conclusion 


Since Portugal had occupied Goa and other enclaves in the I6tb 
century by force, which amounted to an act of aggression, so the occupation 
was illegal and hence the right of the people of Goa and India to get rid of 
Portuguese rule was in accordance with international law. 


73 Hariian, vol V, No. 3t (8th Sept. 1946) p. 305. 

74 JuIIius Stone. Aggression and World Order (London 1950) p. 43. He has probably 
such a situation in his mind when be said; A situation may have arisen in •<'hich 
attempts to settle dispute by peaceful means may be so delayed, and prospects of 
success so fantastically remote, that a minimum regard for law and justice in 
inter-state relation might require the use of force in due time to vindicate the 
standard, and avoid even more catastrophic resort to fotcc at a later stage. 
There is at any rate, no clear warant for reading the charter and the Trorax 
/’repnrn ro/res as is sometime done, as if article 2 (4) c.xcludcd all resort to force 
except in self-defence or under the authority of the United Nations, thus excluding 
these other possibilities.” 

75 Oppenheim, op. cit. pp. 27S-S0, 

76 Mr. Mcnon statement in New Vork, The Statesman (23rd Dec. 1961). 

77 Mr S.S. Jha in a Press Conference in New York. 
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Th^ rnternational Law as it has developed to*date and the Charter 
the United Nations are certainly contrary to the laws' based on 
conquest. India ever since her independence has supported the rhovements 
for national emancipation. Her understandings of the I'ule of international 
law are based on the conception of Z)har/«c (right reason) as expounded by 
their sages in the Shustras. So taking this logic further India has accept¬ 
ed these rules , of International Law which are just i.e. which stand for 
Dharma (right reason); India’s action in Goa has exposed Portuguese 
colonialism as unjust and illegal under international law. More than that 
it has fortified India’s position as a law-abiding nation and defender Of the 
purposes and principles of the United Nations which are in conformity 
with her concept of Dharma,’® 

From the above analysis it is clear that Indian liberation of Goa 
cannot be termed as Mr. Stevenson did, “the failure of the United-Nations”. 
As colonialism is prohibited by international law and also by the United 
Nations Charter as discussed above we can say that Indian action in the 
liberating Goa from the Portuguese colonial tyranny, was in complete, 
harmony with the United Nations objectives. It strengthened the United 
Nations; rather than to weaken it. That is a great contribution of Ihdia. 

CHAPTER IX 

RECENT SITUATIONS 

This chapter would demonstrate India’s earnest urge and efforts for 
international peace and security in the recent years i.e, after 1960. To main¬ 
tain international peace and security is also the main objective of the United 
Nations as-examined earlier. Three typical situations of this era have been 
taken. They are Congo, Malaysia‘and Vietnam. While the Congo trouble 
has been solved by a great extent the other two are still there and present 
a constant threat to international peace and security. Since India has been 
all out for international peace and security through the cardinal principle 
of co-existence, so it has played positive and significant role in these 
situations both inside and outside the United Nations. 

The Congo Problem 

Congo was a Belgian colony for about 70 years. It became inde¬ 
pendent on June 30, 1960, and became a member of the United Nations in 
July, I960. Within few da) s of its attaining independence, its mineral rich 
province of Katanga led by Moise Tshombe declared its secession from 
Congo. The Government of Congo thought that this has been done due 
to Belgian inspiration and appealed to the United Nations to save Congo 
from external aggression. 


78 Professor Stone is of the view that such an action is not inconsistent with the 
purposes and principles of U.N, Charter. Otherwise, such an organisation could 
only become a protective shield for those slates whose predatory and imperial 
interest” are already realised and who are interested in the maintenance of status 
and .the U.N. under the cover of restoring a status juris way restore a status 
injuria." 

Stone op. cit. p. 101-102. 
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The Security Council by its resolution on July 14, 1960 huer-alia, 
authorised the Secretary General to take the necessary" steps wiih necessary 
military assistance. Secretary General sent appeals for military assistance 
to member states. Indian troops also joined the United Nations forces in 
Congo. India for the first time after independence sent troops abroad with 
a mission to establish peace with use of force if necessary. 

Prime Minister Nehru speaking at the General Assembly referred to 
the U.N. operation in Congo and to India’s part in it.’® He reminded the 
Assembly that India having contributed main power and resources was 
naturally interested in the success of the operation, which he called, "the 
symbol and the touchstone of success of the United Nations and of the 
utmost importance for the future of the organisation.” 

He appealed for a quick solution of the difficulties in Congo and 
said that much of the trouble there had been caused by outside encourage¬ 
ment and intervention. Therefore, he called for the removal of foreign 
element from Katanga and other parts of the Congo. 

There is no half way house to this ; One either was for unity in 

the Congo or not. If there is no unity.not only will the Congo 

split up, but the United Nations will suffer a serious set back. Thereffire, 

I would beg this great organisation to consider what steps should be 
taken which would be effective and would yield quick results, 

India took constructive and positive role in Congo which, “has been 
the largest and costliest of all the United Nations peace-keeping activities.®® 
India gave full moral, political and military co-operation to the United 
Nations in its peace-keeping operations in Congo, where according to the 
late Secretary General Dag Hammerskjold, "the United Nations has 
embarked on its biggest single effort under U.N. Colours, organised and 
directed by the U.N. itself.®’ 

Malaysia 

Malaysia is a federation of Malaya, Singapore, Sarawak and North 
Borneo. Earlier in 1963 the elections held in Sarawak and North Borneo, 
both of them British dependencies in the island of Borneo, showed that 
a majority of people endorsed the move for the creation of the larger 
Malaysian community. This was confirmed by the United Nations Commis¬ 
sion that toured the country. Singapore’s Prime Minister Mr. Lee 
had long toiled to bring to fruitation the idea of a larger federation. 
Malaysia came into existence on July 9, 19.'^3.®- The impulse for the 
formation of the Malaysian federation is to be traced not only to the desire 
of the people of Malaya stock to come together but also to the economic 
advantages from such unifications. India welcomed the formation of 
Malaysia as marking a further stage in the liquidation of colonialism. 


79 U.N. Review—December, 1961 pp. 33. ■, 

80 U.N. Monthly Chronical, July 1964, p 30. 

81 U.N. Review, August, 1960, p. 60. 

82 On July 9, 1963, Britain (because of its hegemoncy over two of 'its Constituents), 
Malaya, North Borneo, Sarawak and Singapore signed an agreement to that effect. 
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The trouble started when Indonesia and Phillippines opposed the 
formation of Malaysia notwithstanding the findings of the Secretary General 
that the establishment of the federation reflects the wishes of the people of 
Sarawak and North Borneo, to which these two countrie'' laid their claims. 
India expressed the hope that reason and good sense will prevail on all 
sides, the tension will end. For India a strong free and prosperous Malaysia 
could be a bulwark of Security in South East Asia in particular and in the 
world as a whole. 

On August 9, 1965, strategically vital Singapore broke away from the 
Malaysian federation and declared itself a sovereign independent nation.®^ 
The break came because the island’s mainly Chinese population could not 
live in harmony with the Malayas and racial clashes were feared. On 
10th August, India recognised the new sovereign state of Singapore.®^ 

But confrontation between Indonesia and Malaysia continues. 
Phillippines have now agreed to remain at peace with Malaysia. The only 
threat is from President Sukarno’s ‘crush Malaysia’ campaign. India is 
already stated stands for peace and for the peaceful settlement of inter¬ 
national disputes. It has accordingly condemned the threat posed by 
Indonesia to Malaysia. This is India’s great contribution to international 
peace and security and hence a support to the United Nations main 
objective. 


Vietnam 

Veitnam problem is again on the headlines in the newspapers. The 
problem was more aggravated when the United States started bombing the 
bases and communications lines m North Vietnam. The United States 
argued that these bases and communication lines have been used by the 
Viet'Cong for their guerilla activity in South Vietnam. 


In South Vietnam itself from the beginning the Viet-Cong have been 
successfully defeating the Government forces. This has brought the United 
States open armed intervention in Vietnam. She has landed at varions 
strategic points her marines. As is usual, there is lot of blood-shed in 
South Vietnam. The most sufferers are the civil population, India has 
been condemning the bombing of North Vietnam and has advocated for 
negotiation to settle the dispute peacefully. Anyhow to understand the 
problem in proper perspective some historical background of the dispute is 

essential. 

Background 

Indo-China was a South-East Asian country situated North of 
Malaya Peninsula and East of Thailand. It consisted of Cochin-China, 
Cambodia, Annany, Laos- and Tongbing. As early as the I7th century 
France began to colonise it. By the end of the 19th century France was 


The Tribune August 10, 1965. 
84 The Tribune August 11, 1965. 
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able to bring this entire region under her control. Except Cochin-China, 
which was put directly under French control, the other four areas were 
made French Protectorates, each under a French resident superior. The 
entire Peninsula was put under a French Governor General, who was res¬ 
ponsible to the French Government. 

In 1940, France fell to the German forces, This had effect on the 
French defence in Indo-China. The Japanese could have annexed the region 
outright, but chose instead to sign an agreement—the French-Japanese 
mutual defence agreement, with the Vicky (Pro-German) Government of 
France, whereby the Japanese troops were allowed to enter into Indo- 
China. 


The nationalist and revolutionary element in Indo-China did not 
support Bao Dai, the ex-emperor of Annony, because he had supported the 
Japanese, and they hated the Japanese as much as they did the French. 
By 1941, they had organised the Vietnam independence League in South 
China, under the leadership of the Ho-Chi-Min, a life-long revolutionary 
who fought against Japan as well as France. This League was known as the 
Viet-Minh. Chiang-Kai-Shek of China, at that time welcomed the revolu¬ 
tionary activities on the Chinese soil because of their anti-Japanese activiti¬ 
es. 


In August 1945, Japan surrendered to the Allies In July 1945, the 
Chinese troops had entered into Indo-China to oust the Japanese, and their 
presence was utilised by the Vietnamese to entrench themselves in power. 
Earlier Bao Dal united the two Kingdom of Tangking and Annony into one 
empire, named Vietnam and proclaimed its independence on March 11, 
1945. On March 13, 1945 the King of Cambodia also declared bis countr 3 ’s 
independence and on April 20, 1945, the King of Laos also did the same. 
In August 1945, the Viet-Minh held a National Congress, and elected 
Ho-Chi-Minh as President of the new regime. Bao Dai, resigned his throne 
and in September, 1945, he accepted the position of Supreme Political 
Adviser under the new regime. The new Government was named the 
Democratic Republic of Vietnam and claimed authority over Cochin-China. 
Tongking and Annam. It was a coalition Government and included in its 
ranks the Communists, Catholics, Socialists, Democrats and Indepen¬ 
dents. 


At the end of Second World War, when France was completely 
liberated from the German forces, she expressed her desire to re-establish 
her control in Indo-China. This was resented by others and Potsdam 
Conference “ordered the re-occupation of Indo-China north of I6th para¬ 
llel by French and Chinese troops and South of I6th parallel by the French 
and British troops. 

Soon the country was warmed by the French, British and Chinese 
troops. By February 1945, the Chinese troops withdrew, upon an agree¬ 
ment between France and China. The trouble started when in June 1946, 
independence was granted to Cochin-China within the Indo-Chinese Fcdeni- 
tion and its relationship with the Republic of Vietnam was to be determin¬ 
ed through a plebiscite. France in view of great economic and strategic 
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value of Gochin-China, wanted to isolate it from the rest of Vietnam. 
Vietnam was ready for it. By December 1946, civil war broke out between 
France and the Democratic Republic of Ho -Chi-Minh, who was supported 
by native communists, non-communists and later on by, Communist China. 
It resorted to terrorism and guerilla war-fare and made it impossible for 
France to restore order in the country. France after her failure in military 
solution, now resorted to political solution. She encouraged the pro-Bao 
Dai ^oups to set up new provisional Government, which also included 
Cochin China under the name of Republic of Vietnam* The Democratic 
Republic of Ho-Chi-Minh in North hereafter came to be known as Viet- 
Minh. On December 30, 1949, Bao Dai proclaimed himself the Chief of 
State at Saigon. Similar puppet monarchies were set up by France in 
Cambodia and Laos in 1950. 


After 1950, the war between the French forces supported by U.S.A. 
and Ho’s forces supported by Red China became more sharp. The situa¬ 
tion became all the more worsened when U.S.A. and U.S.S.R. brought 
their cold war to Vietnam. 


Indian concern 


India was not only interested but deeply concerned in Indo-China 
question. Prime Minister Nehru speaking to Parliament®® gave the origin 
and nature of the Indo-China question. As seen from India, the question 
here, he said, is of colonialism’s survival and its desperate attempt to 
survive by suppression and by following the colonial weapon of divide and 
rule. The question was essentially nationalistic in nature, though it was 
tnade complex by cold war of Great Powers. The basis for settlement of 
that question was the reconciliation by the colonisers with the national 
sentiment for freedom and independence. 


In 1954, this Indo-China conflict became of international significance 
because there was external intervention by U.S.A. and France on one side 
^ud China and Russia on the other. According to the spokesman of the 
French National Assembly’s Finance Committee the United States was bear- 
’ug nearly 80% of the cost of Indo-China war in 1954®®. India feared that 
Jbdo-China may not become another Korea, The decision of the Berlin 
Conference of Foreign Ministers of the ‘Big Four’ to hold the Geneva 
Conference on Far-East to discuss Indo-China and Korea was welcomed by 
|Udia with other peace-loving nations of the world. On 22nd February, 
rS54, the Prime Minister of India, Jawahar Lai Nehru, made an earnest 
Appeal for cease-fire in Indo-China, he said: 


Lok Sabha debates (24th April, 1964), pt. u, yol. ix, no; 52, col. 5577-9. 
• The Hindu, 18th March, 1954. 
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“UnfortuDately, war bas not stopped in Indo-China. It is being 
continued in a very terrible way. It has been six years now since this Indo- 
China war began. All of us here and many others, I have no doubt would 
obviously welcome some kind of ending to this war, most especially when 
this matter is to be discussed two months from now by the Great Powers 
concerned.®’., certainly we have no desire to intervene in an) way or 
intrude or involve ourselves. But I venture to suggest to all parties... 
it might be desirable to have some kind of cease-fire...! would, therefore, 
make this very earnest appeal in all humility and 1 am sure this House will 
join me—to the powers to strive to have a cease-fire in Jndo-China.”'® 


France received this proposal with great interest but, after paying 
tribute to India, said that it did not amount to official offer of mediation. The 
offer was effective to this extent that there were feelings in France and other 
Western countries that it was better to negotiate a settlement at the forth 
coming Geneva Conference than take a unilateral Western initiative which 
might give the impression of the Western position being weak. This fact 
that there was a good deal of consideration over the Indian proposal was 
also taken note of by the Indian Prime Minister in the Lok Sabha.®® 


Later on when there were threats in Western circles of using Hydro¬ 
gen bomb, if China intervened, Indian Prime Minister strongly criticised it. 
He said, “we cannot establish peace with threat.’’ India refused permission 
to American military planes to pass through India carrying French troops 
to Indo-China. This action was highly rpsented in U.S. Senate. 


The Geneva Agreement 

The military defeat suffered by the French at Dien Bien Phu, where 
15,000 French forces were captured, was the direct reason for the catling 
of the Geneva Conference. From April 26 to July 21, 1954, the Foreign 
Ministers of U.S.A., U.K., U.S.S.R., France, China, Vietnam, Viet- 
Minh, Laos and Cambodia met in a Conference at Geneva in the old 
League Palace under ihe Chairmanship of the Foreign Minister of 'Hiailand, 
Prince Wan Waithaynkon, and concluded an agreement which inter-aun 
provided : 

i. Vietnam (the largest State of Indo-China) was divided into two 

zones at 17°—South Vietnam and the North Vietnam and the 
forces from both sides on this line were to be withdrawn. 

ii. Prisoners of war were to be freed and exchanged by August 20, 
1954. 


87 He meant the proposed Geneva Contercncc. 

88 Lok Sabba debates (22nd Feb. 1954). pt. ii, vol. i no. 6, col. 398. 

89 Lok Sabba Debate (23rd March, 1954), pt. il, vol. ii. no 28 col. 2792. 
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iii. A National election was to be held after two years, under 
the supervision of an international Commission composed 
of Canada,India and Poland to determine the government of the 
future. 

Separate agreements were made to end the hostilities in Laos and 
Cambodia and a provision for general election under international 
Commission’s supervision was made. • 


Indian Suggestions 


As the time of holding Geneva Conference on Far East was coming 
near, India, after welcoming the decision of such a conference, ventured to 
submit six point suggestions.®® 


i. A climate of peace and negotiation has to be promoted and 
the suspicion and the atmosphere of threats that prevail sought 
to be dissipated. To this end the Government of India appeal to 
• all concerned to desist from threats and lo the combatants 
to refrain from stepping up the tempo of the war. 


ii. A. cease-fire. To bring this about the Government of India 
proposed : 

(a) that the item of a cease-fire be given priority on the agenda 
of the Indo-China conference; and 


(b) a cease-fire group be constituted consisting of the actual 
belligerents, namely France and her three associated states 
and *he Viet-Minh. 

iii. Independence. The conference should decide and proclaim 
that it is essential to the solution of the conflict that the com¬ 
plete independence of Indo-Ohina, that is, the termination of 
French sovereignty should be placed beyond all doubt by an 
unequivocal commitment by the Government of France. 


IV. 


V. 


Direct negotiation between the parties immediately and princi¬ 
pally concerned should be initiated by the conference. Instead 
of seeking of hammer-out settlements ipelf, the conference 
should give the parties all assistance to this end. Such direct 
negotiations would keep in helping the Indo-China question 
limited...these parties would be the same as would constitute 
the cease-fire line. 

Non-intervention. A solemn agreement on non-intervention 
denying aid direct or indirect, with troops or war material to the 
combatants or for the purpose of war, to which the United 
States, the U.S.S.R., the United Kingdom, and China shall be 
primary parties, should be brought by the conference. The United 
Nations, to which the decision of the conference shall be reporied, 
should be requested to formulate a convention of non-intervennon 
in Indo-China, embodying the aforesaid p 

the nrovisions for its enforcement under the United Nations 
auspices. Other State should be invited by the United Nations 
to adhere to this convention of non-intervention. 


50 Lok Sabha debate (24th April. 1254) pt. ii vol. iv no. 52, col. 55-'9-82), 
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vi. The United Nations should be informed of the progress of the 
Conference. Its good offices for the purpose of conciliation 
under the appropriate Article of the Charter, and not for 
invoking sanctions, should be sought. 

Suggestion Nos. (v) and (vi) show India's trust in the United Nations 
and its capability to solve international disputes peacefully. This six point 
Nehru Plan was later on reiterated by Cploinbos Conference, of South East 
Asian Prime Ministers in 1954. During the recess of the Geneva Conference 
in June, the Chinese Prime Minister Chou En-lai visited India. In their, 
joint statement, the two Prime Ministers expressed the hope that the 
principles of Panchsheel would be applied to the solution of Indo-China 
problems, ‘where the political settlement should aim at the creation of. free, 
democratic unified and independent states, which should not be used for 
aggressive purposes or be subjected to foreign intervention.”®' 


India was not invited to participate in the Geneva Conference. It not 
invited India had no desire to participate in the conference. ‘‘It is 
only when we feel that we can reilly do some good that we wish to 
undertake any burden” said Nehru in Parliament®®. But the absence of 
India at the conference table did. not prevent her to play her role of a 
“connecting link” comong the various delegations. Krishna Menon of India, 
who was present during the greater part of the conference at Geneva, 
played an active role in behind the scene diplomacy and discussions. 

The Geneva Agreement consisted of three cease fire agreements in 
respect of one each for Vietnam, Cambodia and Laos. There was a final 
declaration of the Conference as such regarding the three agreements and 
other matters. There were also unilateral declarations of certain states. 
Under the aggreement three international Commissions were set up to 
control and supervise the armistice agreement. India was made the Chairman 
of the Commission, composed of representative of Canada, India and Poland. 
These three Commissions were formally established and started functioning 
on 11th August, 1954. Earlier the representatives of these three states met 
in Delhi to consider preliminaries. They agreed, interalia, that Ind-a, 
would. largely provide the personnel both civilian and military, required 
for effective functioning of the Commission.®* 


International Control Commission 


International Control Commission for Vietnam faced great difficulty 
in its functioning, as the South Vietnam Government relused to co-operate- 
Though the terms of the cease-fire agreement were implemented, no general 
elections were held and hence there was no political settlement as envisaged 
by the Geneva Agreement. India, again in 1956, requested the Co-Chairmen 


91 Foreign Policy of India : Text of document 1947-59 p. 114. 

92 Lok Sabha debate (23rd March, 1954), pt. ii, vol. ii, No. 28, col. 2795. 

93 The Statesman, 14th August, 1954, 
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of the Geneva Conference (Britain and G.S.S.R.) to discuss the Vietnam 
situation. The meeting of the c6.-chairmen was at last held at London 
in April, 1956.i.f2Mr. KLrishna Menon was there for consultation. India 
proposed.to the Co-Chairmen that an- agreement should be negotiated for 
re-unifying Vietnam through free general election, under International 
supervision.®* 

India was di; ippointed at the results of the meeting of the two 
Co-chairmen of Geneva Conference. The real issue'had been . shelved 
fue to their differences: There was no time limit provided for 
the elutions and hence the Commission had to work indefinitely to 
supervise-the cease-fire and without any political settlement as envisaged by 
the Geneva Aggreement. 

Indian efforts to solve Vietnam problem were recognised in the text 
6f the joint corhmunique by the Prime Minister of India and President Diem 
of South Vietnam issued in New Delhi on Nov. 9, 1957*® : 

"The President and the Prime Minister noted the important contri¬ 
bution made by India in the international Commission in maintaining peace 
in Vietnam. They hope that the problems of Vietnam will be solved 
peacefully and in the best interest of the people of Vietnam,.,.” 

Recent Deveiopemnts 

Vietnam situation is the talk of the day. In the beginning of 
19.65 the United' States decided to deny to the Viet-Cong a ‘privileged 
sanctuary’ for training camps and supply lines in North Vietnam*®. So 
United States started bombing positions in North Vietnam. There 
is great danger of excalation of this war into a world war. India has 
repeatedly called for the stopping of bombing in Vietnam and'for the 
peaceful settlement of the dispute on the lines of Geneva Conference. 

Prfsident Johnson’s offer of ‘‘un-conditional discussions’ aimed at 
securing a peaceful settlement of Vietnam has been welcomed by India and 
the Indian Press.** One week earlier, India with seventeen other non-aligned 
nations had appealed for negotiation in Vietnam. 

Conclusion 


These three typical situations in which India has played a positive 
and constructive role speak for India’s sincere desire for international peace 
and security. It also demonstrates India’s Foreign Policy objective that 
international disputes should be settled by peaceful means and through 
he auspices of the United Nations. 


The Statesman, 13tb April, 1956. 

Foreign Policy of Inciia, Text of Doc. (1947-59) p. 319. 

96 David Wimfel, A Formula for Vietnam (India Quarterly) Jan.—March, 1965, 
PP. 29-40. 

97 See Editorials in The Statesman, The Times of India, The Hindustan Times dated 
April 9, 1965. 
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CHAPTER X 

APARTHEID 

Take up the White Mail's Burden— 
Send forth the best ye breed— 
Go bind your sons to exile 
To serve your captive’s need ; 
To wait in heavy harness, 
On fluttered fold and wild— 
Your new-caught, sullen people, 
Half-devil and half-child. 

—Rodyard Kipling, 1899*® 

* .. i. ‘ ' 

The preamble to the Charter of the United Nations says: 

“We, the people of'the United Natibns.re-affirm faith in fucda- 

" mental human rights', in the dignity and worth of human person, 
in the equal rights of men and women.” 

This clearly shows that Charter prohibits Apartheid in most emphatic 
words®®. Since India herself had been a victim of racial inequality, by the 
British rulers, she understands fully the lot of those that are now its 
victims. Union of South Africa has been chosen as/sample of case study, 
because it is the leading protagonist of this human/ slur called Apartheid 
and also because the victims of this notorious inhunlian treatment are large¬ 
ly people’s of Indian origin. Perhaps that is vyby India has been so 
vociferous in condemning this international cancer.l 

People of Indian Origin in South Africa p 

Historical background | 

It 

In the nineteenth century, on account of sla ivery and other factors, 
there occurred a shortage of native labour in the s[ ygar and tea plantations 
of the colony of Natal. Natal Legislative Council \ made a request to the 
British Government for the importation of Indian contract labour. Accord¬ 
ing to the understanding of the Indian Government Igych labour was to stay 
in Natal for three years (subsequently increased to fi\Ve years) after which they 
could either slay and work as free labourers or retunU to India by utilizing 


98 Quoted by\Schuman-Int. Politics, p. 306. v 

99 Since sccon^ world war. racial inequality which was considi.^fcd c.nrlier ns a domes¬ 

tic matter h^undergone'changc and it is ne w widely feLj (hat Apartheid is of 
international tmneern and hence could not be covered under) (he pretext of domestic 
jurisdiction. \ It, 

Sec Paras Diwart: Treatment of Indians & Question o/'f Apartheid in South 
Africa : 1953 S.C J. 135. 
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free passage facilities. ‘ After the expiry , of the contract they were to be 
;ntitled to the equal protection of the local law. The S. S. Trurd left 
Madras on 13th October, 1860 with the first batch of Indian labourers and 
reached Durban on 16lh November, 1860^®“. 

Natal Government was not true to its promises of good treatment to 
Indian labourers and therefore, Indian Government discontinued such emi¬ 
gration from 1866 to 1874 and resumed it only after the Natal Government 
;ave an assurance that those labourers who may wish to stay after the 
;xpiry of the ten years period, would be given land by the Government. In 
;he meantime some Indian traders also followed theiij compatriots to Natal, 
fhe immigrants by hard work, enterprising spirit and thrifty habits improved 
:heir lot which was resented by white labourers. This engineered anti- 
Indian feelings which were precipitated on large scale in 1887^. , , 

In 189! the Legislative Council of Natal resolved that either the 
Indian identured labour should reidenture or return to their. homeland. 
8oth these proposals were rejected by the Indian Government. In 1895 a 
aw was passed which required that those Indians who failed to comply. 
i''ith the above mentioned proposals must obtain a licence each year on pay- 
nent of £3. Two years later the Immigration and Trade Licencing Acts 
illowed immigration only to those who passed the dictation test in one of 
•he European languages and possessed at the time of disembarkation a 
Jpedfic sum of moneys. ' ' 


From Natal the Indians began to move into other three colonies 
mown as Transwal, the Orange Free State and Cape Colony. There also 
hey met with the same kind of treatment. They were required to give 
mger-prints and carry identification cards. The Precious and Base 
'^etal Act and the Township Act of 1908 virtually excluded them from the 

Townships®. 

After the establishment in 1909 of the Union of South Africa the same 
policy was continued. The Immigration Regulation Act of 1913 enabled 
the Government to prohibit all Indian imrnigrants to move from one pro¬ 
vince to another. Due to this piece of legislation Mahatma Gandhi led his 


iOO For early History of the identured labour see India Government memorandum 
submitted to the United Nations. U.N. Doc. A/58 joint First and 6th Committee 
- meeting (21-30 Nov. 1946) Annex, la, pp 53-81; Also see report of the Asiatic 
enquiry Commission (Simla, 3921) pp; 2-4. 10-12; also see Sir Shafat Ahmad 
•Khan’s The Indians in South Africa; 

The background of the dispute is also summarised in G.A.O.R.; 1st session, 2nd 
part. Joint Committee First and 6th category, Annex.ia, pp. 53-8 (, 

1 , Sir Shafat Ahmad Khan, op. cit. pp. 124-127. 

2 India Government’s memorandum op. cit. pp. 56. 

2 Indian Government memorandum pp» 50-59. ‘ Also see report of the Indian 
Penetration Commission (Pretoria 1942) pp. 19-44. 
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Satyagraha. movement, which culminated in the Gandhi-Smuts agreement of 
1914. 'It provided that full tax and restrictions on marriage and move¬ 
ment within the Union be scrapped, and that negotiations regarding fren- 
chise, occupation and ownership of real property be conducted later, 
assurances were also given that the existing laws would be administered 
justly*. 


After 1st World War, laws were passed in 1919, 1922, 1923 
and 1924 which are testimony to the Union Government’s stepped-up 
campaign for anti-Indian legislation. In spite of the Capetown agreement 
of 1927® and 1932 in which the Union Government promised to help them 
to adjust to the soil, the Government violated these agreements and follow¬ 
ed its policies of racial discrimination. In 1943 Pegging Act was passed. 
It prohibited the purchase of property in certain areas. In 1946 the 
Asiatic Land Tenure and Indian Representation Act was passed. All this 
legislation discriminated regarding immigration, interprovincial migration, 
acquisition of land, trade, education, marriage, travel, industry and other 
profession, pensions, employment in public services, local Government and 
even carrying of Arms and ammunition®. 


Indian-Government protested against this policy in a vigorous way. 
It recalled its High Commissioner from South Africa and suspended all 
trade relations with the Union Government. India brought this question 
before the-U.N. General Assembly, under Articles 10 and 14 in a letter dated 
22nd June, 1946.’ 


4 Report of the Asiatic Commission (Simla, 1921) pp. 16-24, 77-78; see also 
J. Radhakrishnan, "South African Indian : 100 years of repression’’, The Times of 
India I3th Nov. 60. 

5 The Joet Communique issued at the Capetown Agreement stated :— 

Both Government reaffirm their recognition of South Africa to use all just and 
legitimate means for the maintenance of Western Standards of Life. 

The Union Government recognised that Indian domicile in the Union who are 
prepared to conform to Western Standard of Life should be enable to do so. 

For those Indian in the Union who may desire to avail themselves of it, the Union 
Government will organise a scheme of assisted emigration to Indian or other 
countries where Western Standard were not required. 

—See the memorandum of the position of Indian in Union of South Africa.— 
G.A.O.R. First session 2nd Part, Joint Committee, Annex, la pp. 66-67. 

6 For details see, Magret Comall, “The Statutory background of Apartheid : A 
Chronological survey of South Africa legislation, disabilities of the non-white 
peoples in the Union of South Africa (New Delhi 1953). 

7 The letter gave a bricf.summary of the case and pointed out that the reaction to 
these measures have been so serious in India that the Govt, of India has had to 
give notice of termination of Trade agreement between the two countries and 
recall their High Commissioner for consultation (Joint 1st and 5lh Committee 
meetings, op. cit-. Annex. 1 pp. 52-53). 
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Discussion in the United Nations 

At the United Nations Indian case "was presented by Mrs. Vijay 
Lakshmi Pandit, the leader of the Indian delegation. The United Nations 
she argued,/nter-a/io, was perfectly competent to take up the matter®. It 
Was supported by delegates from China, Guatemala, Egypt, Iran, U.S.S.R. 
Yugoslavia and others®. 

Union of South Africa argued that since the immigration policy of 
a State was a domestic rnatter covered by Article 2 clause 7 of the U.N. 
Charter, the world organisation had no competence to deal with the Indian 
complaint. Its delegate. Field Marshal Smuts argued that the various 
agreements concluded with the Indian Government would not create legally 
binding obligations on the Union Government, since in the international 
sphere no definite and concrete formulation of fundamental rights and free 
doms was made, the U.N. Chatter at the most created moral obligation 
which the Union Government was not bound to put into practice^®. 
Delegates from many States like, U.S.A , U K„ New Zealand, Norway, 
Brazil etc. supported this position^*. 

,On the other hand Indian delegate stated that an “honourable and 
amicable understanding (Capetown agreement etc,) ” was no less binding on 
a nation than a formal treaty. Words have no magical meaning and have 
^0 be interpreted according to the circumstances in which they are uttered. 
This has been confirmed by the Authors of “meaning of meaning^®”. Any 
solemn international agreement was in spirit a treaty. In support of this 
the Indian delegate quoted a telegram sent by Governor General of South 
Africa to Governor General of India on 16th February, 1927. It 
stated : 

“My Ministers desire me to inform your Excellency that they have 
formally approved of an agreement which has beeii reached 
between our representative and the representative of Govern¬ 
ment of India at the Conference which was recently held at 
Capetown. They feel assured that that agreement, should it 
also be notified by your Govemrhent, will be the Means of estab¬ 
lishing friendly co operation and lasting goodwill between 
Union of South Africa and India^®.” 


8 U.N. A/C 1 & 6/1 (21st Nov. 1946), pp. 1-h 24-27; also doc. A/PV 50 (TtfaNov. 
1946), P. 1012. 

9 Mr. Koo (China), ibid, pp. 6-7, Mr. Manvillsky (U.S.S.R.) ibid pp. 4-5; Mr. Fawzi 
(Egypt), ibid pp. 7-8 Mr. Bartos (Yugoslavia) ibid pp. 6 etc. 

10 U.N. A/C t& 6/1 (21st Nov. 1946) pp. 3-4 also Doc. A/PV 50 (7th Nov. 1946) 
pp. 1008-9. For the memoranduni of the Government of the Union of South 
Africa, see, U.N. Doc A/167 as Annex. Ib&c Joint Committee of the 1st and 
6th Committees (1946), pp. 81-131. 

11 Mr. Faby (U;S.A.), Sir Hartley Shawznoss (U. K.) Mr. De Olivier (Brazil) etc. 

12 Ogdon & Richards, 1923 now in its tenth edition. 

12 General Assembly Official Records (C.AO.R.) 2nd meeting, 25th Nov, 1946, p. 10- 
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Finally a French-Mexican resolution was passed by a two-third 
majority calling upon the Union Government to frame its.legislation in 
conformity with international obligation assumed under the various agree¬ 
ments and the various provisions of the U.N. Charter and requested the two 
Governments to report to the next session of the United Nations”. 

Ever since United Nations has passed several resolutions, the 
Union of South Africa has intransigently refused to abide by the U.N. 
decisions and has repeatedly declared that the matter is essentially within 
its own domestic jurisdiction under Article 2, clause (7) of U.N._ Charter”. 
This argument means that South African Government wants to exercise 
“domestic-jurisdiction-veto”, on. a question which for long has become a 
matter of international concern. As such it becomes imperative to examine 
the nature of Article 2, clause (7) of United Nations. 

Concept of Domestic Jurisdiction Under U.N. Charter, Article 2 
Clause” 

Article 2, clause (7) of the United Nations Charter contains the 
domestic jurisdiction clause. It reads as follows: 

“Nothing contained in the present Charter shall authorise the United 
Nations to intervene in matters which are sanctionedwithin . the 
domestic jurisdiction of any State or shall require the members 
to submit such matters to settlement under the present Charter; 
but this principle shall not prejudice the application of enforce¬ 
ment measures under Chapter VH”. 


14 U.N. A/44 (8th Dec. 1946). It reads as follows :— 

“The General Assembly, 

Havinc taken note of the application made by the Government of lndia_ regarding 
the treatment of Indians in the Union of South Africa and having considered the 
matter; » 

(i) States that because of that treatment, friendly relations between the two 
members have been impaired and, unless, a satisfactory settlement is reached, 
these relations are likely to be further impaired; 

(ii) Is of the opinion that the treatment of Indians in the Union of South Africa 
should be in conformity with the International obligation under the agree¬ 
ments concluded between the two Governments, and the relevant provisions 
of the charter. 

(iii) therefore, request the two Governments to report to the next session of the 
General Assembly the measures adopted to this effect. 

Resolution adopted by the General Assembly A/64 Add 1 ( 1st Jan. 1947) 
p. 69. 

15 During the 9th session, the General Assembly had authorised the Secretary 
General to designate a person to help the parties directly—For Secretary General’s 
report see U.N. General Assembly Official Records (G.A.O.R.l, Tenth session 
Doc. a/ 300 (25th October, 1955 p.p. 1-2. 

16 For detailed discussion on this topic sec M.S. Rajan—United Nations and 
Domestic Jurisdiction: also see Indian International dispute by Rajans—pp. 6; 
Hens Kelson—Law of the United Nations (London 1951) pp. 769-76. 
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These propositions are quite .evident. The domestic jurisdiction 
clause envisages an area of jurisdiction where the lav/ of the United Nations 
v/ill not be applicable. Such a reservation is necessarily implied by the 
nature of a decentralised international community. It made its debut in 
the League Convenant from where it was borrowed for the U. N. Charter.!' 
Briefly called it “a new catchword, capable of prooving as a great hinde* 
ranee to the orderly development of the subject (of international law) as 
the somewhat battered idols of sovereignty, state equality and the like have 
been in the past One significant fact about this clause was that it 
authorised the council to decide the character of the matter, whether a 
matter is really domestic or not. 


Coming to the U. N. Charter Article 2, paragraph 7 ; it has left open 
the question as to who is the determining authority, to decide whether 
the matter is domestic or not. The Charter provision considered in this 
light is a backward step.” 

The South African Government have intepreted this clause in con¬ 
formity with its own national interest. Ever since 1946 the South African 
representatives have questioned the legality of accepting the Indian com¬ 
plaint on the agenda and have charged it as a violation of the Charter, “an 
action wholly unjustified and without legal foundation and valid reason” 
and in “flagrant contradiction with the fundamental principles of the 
Charter”.” What the framers of the Charter had in mind, the Union re¬ 
presentative argued, was that the United Nations should not “intervene 
in any way in the efforts of the sovereign state either by a discussion of 
such affairs, or still less by the adoption of resolutions concerning them.®^ 


Contrary to the arguments of the Union Government the practice 
of the United Nations has incorporated into its jurisprudence the rule that 
the adoption of agenda does not decide the issue of competence and the 
action cannot be considered as an intervention in the international 


17 Article 15 clause 8 of the Covenant said ; 

"If the dispute between the parties claimed by one of them, and is found by 
the Council, to arrive out of a matter which by international law is solely wnhin 
the domestic jurisdiction of that party, the council shall so report, and shall 
make no report as to its settlement.” 

18 J.L. Bricrly, "Matters of domestic jurisdiction,” British Year Book of International 
Law 192 , pp. 8. 

19 J.S. Bains, "Indians International Disputes” p. 8, 

20 Mr. Lawn (South Africa), U.N. General A'sembly 3rd session part 1, General 
Committee, summary records (2nd Sept. 1948) p. 12; also ibid, A/PV 146 (28th 
Sept 1948) p. 22 ; Mr. Fauric (South Africa) S/PV. 851. 

(30th March, I960) p. 46. 

21 11.14. General Assembly, 3rd session part II First Committee summary records 
(lOth May, 1949) p. 274-77 Mr. Joastc, A/PV 341 (13th Nov. 1951); ibid, A/PV 380 
(«6th October, 1952) Para 130-34; ibid, A/PV 435 (17th Sept. 195?) para 6-1 i. 
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affairs of the state concerned. The agenda merely serves the purpose of 
notifying the interested parties that the matter included is of suflScient 
importance to be dealt with by it. This presumption can be refuted later on.®"'* 


The practice of the United Nations may be taken as having over- 
ruled the objections of the Union Government. The acceptance of an item.on 
the agenda, its discussion and proper recommendation for more than 
a decade, is based on the presemption that the United Nations has jurisdic¬ 
tion over the matter.®® 

The argument of the Union of South Africa that there are certain 
matters which by their very nature are such that no international authority 
can even claim jurisidiction. This argument is a corrallary ,from the 
idea that matters of domestic jurisdiction are of such , essential importance 
to the structure and existence of a state as an entity that its submission 
to U. N. would deprive it (the state) of its attributes of being a state. 
This is the off-spring of the doctrine of fundamental rights of states.®^ 
This argument is the product of fallacious logic and wrong thinking. 
There are no matters that cannot be regulated by International Law, and 
if a matter is regulated by a rule of International Lavv, if is' no longer 
within the domestic jurisdiction of tte state concerned.®® 

It 1923 the Permanent Court of International Justice in the case of 
National Decrees in Funis and Moroc > made it quite i lear that no hard 
and fast rule can be laid down to determine such matters. The Court 
pointed out that “the question whether a certain matter is not solely 
within the jurisdiction of a state is an essentially relative question ; it 
depends upon the development of international relation.” In 1920 the Com¬ 
mittee of Jurists had also given a similar opinion in the Aoland Island 
caser^ 


22 Mr. Pathak (India), 

Mr. Lloyed (U.K.); ibid doc. A/BUR/SR. 79 ()5th Oct. 1952) p. 6; aho Mr. Lodge 
(U.S.A.) in the Apartheid case : ibid, S/PV 851 (30th March, 1960) para 26. 

23 Mr. Jha (India) in the Apartheid case: U.N. S/PV 8:5 (1 April, 1960), para 58; 
Also Quincy Wright, International Law and the United Nations, (Bombay) 1960, 
p 54. 

24 Han Kelson, Principles of International Law, p. 197. 

25 P.C.I.J. Series B/4, p, 24; Professor Prcuss has commented: "viewed thus 
relatively, the sphere of domestic jurisdiction is not an irreducible sphere." 

26 World famous international lawyers like Brierly, Jessup, Kelson, Lauterpacht, 
Mcdougal, Preuss and many others also support this position. See P. Jessup, a 
modern law of nations (New York 1949) pp. 41-42, Mcdougal and Associates, 
studies in world public order (New Haven, I960) p, 359, H.H. Jones, * domestic 
jurisdiction from Covenant to the Charter,” Illionois, Law Review vol. 46 
(1951-52), p, 256, JuUous Stone. Legal Control of Intcrnalionhl conflict (London, 

1954), O 254 n, 53 
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An overwhelming opinion in the United Nations has supported 
Indian position that the Apartheid folio .ved b\ that cpuhtrY cannot come 
under Article 2, paragraph 7. because of international agreement and more 
particularlv because human rights and fundamental freedom are themselves 
guaranteed h}’ the U-N. Charter. During the last two decades large ataount 
of material h^ come into being in support of this contention that huinan 
rights cannot Ije violated in the garb of domestic clause under Article 2,' 
paragraph-7-‘. The staunch support for human ri^ts come from Professor 
Lauterpachi.-^ 

A Commission established % the General Assembly to study Ae 
Apartheid in South Africa' reported in 1953. 

It is neither by chance, nor owing to.ihe efforts of a few delegates with 
conviction and determinatioh tirat the Charter refers to fundamental huniah 
rights, and to the part to be played by the organisation ih _%feguardmg 
them, with a persistent erhphasis otherwise dispMyed only in its references 
to collective measures in the face of aggression. These, rights are mention¬ 
ed m Preamble, in Article I,, of Chapter I, which enumerate purposes and 
in Articles 13, 55, 62, 68 and 76. Nor it is an, accident that' the need for 
collective action to ensure respect for the dignity of the human persons 
and for the fundamental freedoms found a place in all the niajor decima¬ 
tions made on important occasion from the outbreak of war imtil the pro¬ 
mulgation of the San Franslsco Charter, in the Atlantic Charter, in the 

Tehran Declaration 1943,...and again Dumbarton Oaks Proposals..The 

truth is that the people of the worfd were inspired by a profound conviction 
thatwhatever machinery'was devised to ensure collective security or inter¬ 
national co-operation, its fundamental and ultimate goal had to be the 
dignity of man, if it was to maintain peace, function effectively and answer 
the hopes of mankind'®. 

Conclusion 

Tdc interest which the v'arious States have shown in the betterment 
of Asian and Nazive peoples in the Union of South Africa and the resent¬ 
ment and protest which the Apartheid policies have generated all over the 
world cannot by any stretch of imagination be considered as a private 
affair of the Union of South Africa. Not only the General Assembly but 
the Security Council has also taken positive action calling upon the Secre¬ 
tary General to make arrangement Tor upholding the U.N. Charter in 
South .Africa-*’. 


27 Qucncj' Wricht, “National courts and human rights; Kamleshmar Das, Human 
Rights and the United Nations; The Fujii case, American Journal of International 
Law 1951 p. 62-^3; the Indian Year Book of International affairs 195S, pp. 52-S5; 
Raghubir Cbakarwarti, Human Rights and the United Nations (Calcutta 195S). 

2S H Lauterpacht, international Law & Human Rights (London 1950). 

29 General Assembly Official Records (G.A.O.R.) Sth Session, supplement No. 6 
p. 10. 

30 Seethe argument of Mr. V.K- Krishna Menon (India) on Sth-Nov. 1959 jn the 
special political committee, U.N. Foreign Affairs record (December 1959) p.446; 
also see Mr. De Souza (Brazil) U.N. Doc. AMC. 72(SR. 19 (26th Oct. 1953), 
para 27, supra n-65. 
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India has together with other States emphasised the political aspect 
of the Apartheid policy. She has argued that it is scientihcally false and 
extremely dangerous. She has contended that Apartheid has created a 
threat to international peace and security and has also violated the principl¬ 
es of human rights as is clear from the above analysis. Apartheid policy as 
contended by India is contrary to the U. N. Charter and the Union of 
South Africa cannot take the defence under Article 2 paragraph 7 of the 
U.N. Charter. In pressing the case of people of Indian origin before the 
United Nations India is not only espousing the India's cause for the better¬ 
ment of people of Indian origin in South Africa, which is only one instance 
out of many, but of all the depressed people discrimination by their, white 
rulers throughout the world. On principle India is against racial discre- 
mination, whether it is practised in Union of South Africa or in Angola or 
anywhere else in the world. As such she has been the most ardent 
advocate of racial equality in the United Nations, India took the lead to 
bring this international ulcer before the world forum and she was ihain^y 
instrumental in getting the resolution passed by the United Nations to 
condemn Apartheid and also to ask the States concerned to refrain from 
it. -From this angle India’s role for upholding the U. N. objectives of 
racial equality is self-evident and her moral contribution towards world at 
large is magnanimous. 


CHAPTER XI 

DISARMAMENT 

Militarism has been by far the commonest cause of the break¬ 
down of civilisations during the last four or five milleria 
which have witnessed the score or so of breakdown that 
are on record upto the present date. Militarism breaks 
down by causing the local states into which the society 
is articulated to collide with one another in destructive 
fratricidal conflicts. In this suicidal process the entire 
social fabric becomes fuel to feed the devouring flame in 
the brazen bosom of Molack. 

Arnold J. Toynbee, A Study of History. 


Genesis 

For many centuries wise persons have advocated the idea that some 
control over arms can reduce the destruction by war and also can be 
helpful in maintaining peace. As-a matter of fact disarmament do not 
mean that there will be no war, but it does mean that war without arms 
will not be so destructive to life and property as it would be with armament. 
Wc do not agree with the views of Schuman who says : 
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‘ In reality, the reverse is more near true; war machines are reduced 
only when peace seems probable, the expectations of conflict needs to com¬ 
petition in armaments, and armaments spring from war and from ..the anti¬ 
cipation of war, yet men have long sought to put the cart before the horse 
since the horse is intractable and best ignored,- while, cart can be. moved 
about at will, even if to no effect.”®* - 

India stands for peace and she ardently believes that disarmament is 
a necessary, pre-conditipn for peace as will be clear from forthcoming exami-' 
nation of India’s role for disarmament. 

Since 1910, Andrew Carnege who set up his great endowment .for 
peace hoping to eliminate, as he put it, “the faulest blots upon our civi¬ 
lisation”, many great persons have preached that armaments should be- con¬ 
trolled. A provision was made in the League . of Nations to limit arma¬ 
ments.®® 

Maintenance of International peace and security is a cardinal foreign 
policy objective with India. As we have discussed above, disarmament does 
not mean that there will be no war. It means two things : 


(i) a considerable reduction in life aad property, if war takes 
place with modern atomic weapons. 

(ii) disarmed world offers less temptation to adventurers in war 
who go to war in hope of victory. 

More than this with the advent of atomic age disarmament assumed 
great importance. The bombs which were dropped at Hiroshima and 
Nagasaki in 1945 had brought forth death and destruction on such an exten¬ 
sive scale that its after-effects are being felt upto the present day. Since 

1945 world has seen a great competition among the “big power to have 

these monster bombs with them that have produced such destructive, power¬ 
ful and effective weapons that the ones of 1945 would P^Ib 
ficant. The arsenals of the big powers are bulging with these deadly 
weapons and if the race for armaments continues, the world may face a 
terrible catastrophe either by sheer accident or by mistake or even by the 
calculated act of a mentally unbalanced person, Hitler). This has 

brought urgency to the problem of disarmament For the convenience 
disarmament may be divided into conventional armaments and atomic 
weapons while conventional weapons are not of much destructive powers 
therefore little attention is paid to their control. On the other hand the 
greatest concern of world today is to control the atomic weapon of fantastic 
mass destructive power by which the whole human race may perish. 


31 

n 

33 

34 


Schuman, Int. Political, 5th Ed. p. 230 

For similar view see also John A Vicy, Misconception, 

lublished in Indian Journal of Political Science. 1965 Vol. XXIV. pp. 97-101. 

See Articles 8, 9 and 25 of the Covenant. 

I-S. Bains International Control of Atomic Weapons: 

Illusion and Realities. Indian Journal of International Law Jan^ 1964-p^97. 

For destructive power of atomic weapons See sentiment of Mr. Khrushchov before 

the General Assembly: ... c o 

U.N.G.A. P, V 14/799 (18th Sept. 1959) P-34 also see U.S. Congress Joint 

Committee on Atomic Energy. 
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Historical Background 

Erom 1945, when United Nations came into being, it has been strugg¬ 
ling for disarmament. Like its predecessor the League of Nation, United 
Nations have also provisions for disarmament. Article 26 of the U. N. 
Charter provides for the formulation, by the Security Council, of planes to 
be submitted to the United Nations members for the establishment of a 
system for the regulation of armaments. The aim embodied in Article 26 
was also cKpressed in the Four Nation Declaration at Moscow on October 
3, 1945—“the bes^diversion of the world’s human and economic resources 
for armament.” in pursuance of the formalities created the first General 
Assembly by unaniinpus resolution bn January 24, 1V46, an A.tomic Energy 
Commission (A. E. C.) consisting of all members of the Security Council 
and Canada, when the latter was not a member of the Council. Its principal 
task was to work out a plan under which nations would agree to place the 
production of atomic energy under international control, so as to ensure 
its use for peaceful purposes only and to bring about the total prohibition 
of atomic weapons of mass destruction and for effective safeguard by way 
of inspection and other means to protect complying states against the 
hazards of violation and evasion At the second part of the same session 
the General Assembly unanimously adopted a resolution calling on the 
Security Council to give prompt consideration to the proper safeguards in 
connection with the control of atomic energy and the regulation and reduc¬ 
tion of armament. On the basis of this resolution, the Security Council 
established a Commission for Conventional Armaments (C. C. A.) So 
A. E. C. was to deal with Atomic Weapons and C. C. A. with conventional 
weapons. 

These bodies, however, could not make much headway. The Atomic 
Energy Commission on its part made a thorough study of the problem, but 
due ito the basic differences, among the members, it was not able to make 
any unanimous recommendation®*’. These differences, which have their 
roots in mistrust of each other (the so-called crisis of confidence), with 
minor exceptions, have persisted upto now. It became obvious that the 
Grand Alliance'that was the outcome of war pressure and the solemn 
declaration that were the product of war necessity, had nothing to sustain 
them once the war was over. The pattern of discussion on disarmament 
became streotyped Every meeting became a circus show in which 
national views were thrust upon each other and counter charges were also 
hurled on each other, and the cold war was waged with full furry. 

Since the statesmen have resumed the furtile activities, with no result 
to date and the gala opening of the most supercolossal armaments race of 
all times. So in this ‘reafpolitik’ the States have found it useful to practice 
preparedness and preach disarmament.®® In 1952 the /Uomic Energy 


35 U N. General Assembly resolution : D.A./64 
{24th Jan. 1946) p. 9. 

36 International Organisation, vol. I (1947; pp. 389-409. 

37 Schuman—op. clt p. 233. 
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Commission was merged with Commission for Conventional Armaments, 
because it was felt that the problem of disarmament should be studied as a 
whole,:. Later on the membership of the ■ Commission was' considerably 
enlarged to make it more representative of the world®®. 

Atomic Weapons ■ ■ • ; ' . 


. In regard to the atomic weapons the y.S.A.;. proposed the so-called 
Baruch Plan (gfter’Ber;nard.M.,Bench) in June ,1946. which envisaged, fof- 
thc creation ,of ah' international atomic,, development authority r.to ; which, 
would .be,entrusted.aH, phases.of the develpprnent and use of atomic ,, energy 
with,managerial coati;ol of potentially dangerous atomic energy, and.powers, 
to control, inspect and licence'all .other,, atqrhic activities. -This agency 
according to its.exponents,.should be.all powerful.and. have cqmpetencei to 
reach op.the'spot and without hinderance'any. investigation , and inspection' 
and mayj also impose punishment. In order that appropriate sanction may 
be'foVthcoming,.the,a[gency should be,subject to the veto of the, ‘Big,. Five'. 
It was proposed'that once ah adequate system of control was agreed upon, 
manufacture of atomic bombs would, stop., existing bomb would .be dis¬ 
posed of, and the authority in possession of full information for,the pro-, 
duciion of atomic energy®®. This plan was bitterly criticised by the .Soviet 
Union which regarded it' as impracticable and impropeh On theother 
hhnd Soviet Union oh June 19 proposed, a convention banning the atomic 
weapons arid destruction of all stocks of atomic, weapons within, a ..period 
of three months of its adoption.. It further demanded that the .international 
agency should hot be all powerful arid that its decision should be within the 
frame-work of the Security Cohncil where.'the veto would .apply.*® This, 
the Western Powers vehemently opposed. The stalemate was complete. 
On May'17, 1948; the Cphtrol Cornrhittee of the A.E.t., in its 3rd report, 
stated that it'had reached' impasse and blamed the Soviet Union for having 
sabotaged the majority atomic control plan. , 


' The later plans which have been put forward by United States, 
France and United Kingdom on the one hand and Soviet Union on the 
other are still based on the fundamental differences which existed between 
the two power blocks since 1948. 


In June 1950, Trygyelie, the then Secretary General of the United 
Nations said, “uptq now there has ,been a complete failure here”.*^ While 
these plans differ among others on details and priorities, the basic points on 
which irreconcilable difference of opinion exists centre around inspection 
and control and the provision for a predictable sanction. 


38 Bernard Bechhoefer, Post War Negotiations for.Arms control 1961, p. 641. 

39 The first report of the Atomic Energy. Commission to the Security Council 
(31st Dec. 1946), A.E.C. OSicial Record Spec. Supple., The General Findings A 
and 5, p. 16. 

40 U.N. Security Council'Offidal Record (S.C.O.R.) 2nd year No. 14 (14th Feb. 1947), 
p.284. 



!94 


The Law Review 


Inspection 

The most controversial aspect of disarmament deadlock is the one of 
inspection. inspection involves the creation of an international machinery 
to verify compliance by the various states that would undergo disarma¬ 
ment under the treaty. This machinery should be sufficiently strong and 
independent with necessary facilities to function properly and effec¬ 
tively. The international inspectors vho may be authorised to keep watch 
on the suspicious activities of the states must be given the right of ingress 
and egress into the territory of any state without any immigration restric¬ 
tion.*^ For the sake of impartiality it is desirable that the inspection 
should not be the nationals of the states to be inspected, though the inspec¬ 
ted state may have the right to appoint an ad-hoc inspector to faci¬ 
litate the inspection. To have the head, of the inspection team and at 
least half of the technical specialists should be nationals of the country 
on whose territory the inspection is to take place, as proposed by the 
Soviet Union, will make a mockery of the whole inspection system.** 
In order to provide the facilities discussed above foi proper and effective 
inspection, the member states of the disarmament treaty, would have to 
accept substantial limitations on their immigration and emigration policies.** 

As far as material sphere of inspection is concerned, this would 
include, on the spot survillance of factories, military installations, harbour, 
rail centres and air ports that might be used for surprise attach or illegal 
production. In order to have check over testing or on producing military 
weapons, the agency would do extensive and continuing inspection re¬ 
cords, verifications of budgets and expenditure records of government as 
well as private concern. It may also have to do the measurement of the 
consumption of such items as electric and fuel as it may reveal any 
concealed manufacturing demand.** Aerial inspection especially through 
aerial photography would be absolutely necessary for effective control.*® 
The inspection may have to be given the right to examine the management 
and personal of any government or private concern. Over and above all the 
international inspectors may use all the communications and transpoitaiion 
facilities available within each state for the effective exercise of their 
duties. 


An effective system of international control would employ that the 
states will have to undergo some check on their territorial sovereignty. 
The material sphere of inspection for an effective control of atomic wea¬ 
pons and the facilities discussed above cannot be obstructed by taking 
the plea that it falls within the domestic jurisdiction of a state tinder Article 
2, clause 7 of the U. N. Charter.*' 


41 Quoted in Schuman, op. cit. p. 248. 

42 Current History (May 1962) pp. 257-266 

also see A S Nones, “Disarmament; The last seven years” ibid, pp. 267-274. 

43 Mr. Steele (U.S.A.) U.N.. E.N.D. C./P.V. 105 (6th March, 1963), pp. 24. 

44 E.N.D.C./P.V. 52 (8th June, 1962) p. 15. 

45 U.N.D.C./P.V. 59 (6th June, 1962) p. 9. 

46 President Eisenhower’s open skies plan (Bombay, U.S I.S., 1955) pp. 12. 

47 U N. Atomic Energy Commission (A.E.C.) 3rd report (I7th May, 1948) pp. 4-5. 
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In 1947 the . General Assembly by a majority vote had pointed out 
.that ’‘development and use of atomic energy are not essentially matters 
of domestic concern of the individual nations biit rather have predomi- 
nenily international implication and repercussions”. Hence Article 2, 
clause 7 would hot be a good defence against international atomic control. 
It further said that “in any case the liinitation of national soverignty 
was the base of any plan for the, prohibition of atomic weapons.” The 
resolution concluded that an effective system for the control of atomic 
energy must be international and must be established by an enforceable 
multilateral treaty which in term must be administered and operated 
by an international organ or agency, possessing adequate powers and 
properly staffed and equipped for the purposes under the supervision 
of the United Nations.^® 

Soviet Union and some East European have suspected this approach. 
Mrl Gromyko in 1947 had pointed out that too much control in the 
hands of international organs would lead to the interference in the 
economic life of the states and would be incompatible with principles of 
national soverignty and independence. Similarly in i952 Mr Vyshinsky 
while recognising the desirarility of international control organ 
conducting inspection on a continous bases, argued that it 
should not be entitled to interfere in the domestic affairs of states.'*.® In 
1962 Mr, Zorin also spoke on the same lines and termed international 
control as legalised system of international espionage.®® Similar views 
has been expressed by. other Soviet representatives Soviet Union has, 
therefore, proposed limited international control. It should embrace 
only the production of atomic energy ; that only a limited number of posts 
may be established in the stales, that the activities of the members of 
the control organisation must be manned primarily by the nationals of 
the state concerned and that inspection ‘ be conducted only so far as 
those government agreed to it, and more than that actively support it.”®® 

But when all is said or done we must accept the basic reality that 
for successful control of atomic weapons, even if at a remote date, rigid 
and obstructive state barriers would have to be obliterated giving way to 
the progressive development of international action. We cannot resist 
agreeing with Noel Baker when he stated®^ : 

‘ The acceptance of inspection means the end of military secrets, 
it is the greatest of the surrender of sovereignty which disarma¬ 
ment must mean ; but in itself, it will do much to end the 
night mare fear, of sudden and unprovoked attack ; it will 
gradually but profoundly, change the whole character of inter¬ 
national relations between States.” 


48 General finding No. 5, op. cit., p. 16. See also for this view U.N. General Assembly 
3rd Session, Part I, First Committee, Summary records list Oct. 1948) p. 2-44. 

49 U.N. Doc. A/C 1/691 (12 Jan. 1962) p. 28. 

50 E.N.D.C./P.V. 26 (24 April, 1962) p. 28. 

51 E.K. Federov in Bulletin of the Atomic Scientist, Vol. 15 (Oct. 1959) p-3Ji 
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Sanctions 

This is the second major obstruction coming in the way of effective 
international control of Atomic'Energy. As a matter of fact the reforce- 
ment agency should be fool proof and that in case of violation of atomic 
treaty, the agency must be -in a position to impose ' sanction on treaty 
breakers, otherwise international control agency atomic disarmament will 
become mockery. In 1946, the majority stated intention that there must be 
no veto to protest those who violate their solemn obligation under the 
disarmament plan and that in any case the unanimity principle- should 
not be applicable in case of such problems. ' 


Soviet Union took this position, as she feared that America could 
always procure ‘mechanical majority’ and put her in a disadvantageous posi¬ 
tion. She also feared that America will interfere in her da) to day 
economic policy®*. In 1947, the Soviet Unibn had considerably whittled 
down its opposition and considered for the decision in international control 
agency by the majority vote. 

On March 22, 1962, the Soviet Union in its latest proposal has made 
it clear that international disarmament organisation (I.D.O.) should be 
established within the frame-work of United Nations and function should 
be to verify compliance of States with their treaty obligation to vote the 
completion of measures included in a particular stage and to submit relevant 
repons to the States and to the Security Council and General Assembly 
of the United Nations. Each member of the control council shall have one 
vote and its decision on procedural matters shall be taken by a simple 
majority and on other matters by a two-third majority, The unanimity 
principle or the veto should not be made applicable to decisions made by 
I.D.O. It should, however, be applicable when on the bases of its (I.D.O.) 
recommendation the Security Council decides to take enforcement or 
preventive measures®®. So the Soviet Union has made Anicle 43 of the 
U.N. Charter as the cure for any agreement and has insisted that the State ' 
should sign agreement with the Security Council to ' spare their armed 
forces to joint international action. So under these proposals it would be 
possible for the ‘Big Five’ in the Security Council to exer'eise veto at two 
stages and practically achieve the same objective which was contemplated 
by its proposals made more than 17 years back. The American position on 
this point seems to have become vague and too general. She has clearly 
mentioned that the I.D.O. and its inspectors should have unrestricted access 
without veto to all places. She has favoured the interpretation of the 
disarmament treaty by International Court of Justice. Her attitude regard¬ 
ing voting in the Security Council and other organs which may be given 
the competence impose sanction is not clear. In recent years large number 
of Afro Asian Stales have become members of the United Nations, whose 
altitudes are not predictable and the United States is not sure of procuring 
what Vyshinsky’ called a ‘-mechanical majority” on any matters. 


52 Philip Ooel-Baker. The arms race (1958) pp. 61-62. 

SJ U.N. Gcner.-!) Assembly. 3rd Session, 1st Committee, Summary records {1st Oct- 
1948) p. 24. 
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Thus disarmament proposals have become a propaganda stunt both 
in the hands of Soviet Union arid Western Powers. Except the test ban 
treaty which we will discuss presently, there is no progress in this field. Jullius 
Stone®^ has very pertinently stated that no substantial progress can be expect¬ 
ed unless the various powers accept the propqsitiori that the atomic resolu¬ 
tion have considerably narrowed, nay, almost eliminated the sphere of 
domestic jurisdiction of a State and that in order to allow international 
inspection the traditional conceptions of Slates, sovereignty,, and indepen¬ 
dence be revised 


Indian Efforts for Disarmament 

During all these years Government of India had been making efforts 
primarily in the forum of the United Nations, towards disarmament in 
general and ihanufacture, stockpiling and experimenting with atomic 
weapons in particular. In the disarmament commission India has played 
an active role to achieve the noble objective of disarmament. 


India stands for the peaceful use of the atomic energy In hydrogen 
bomb, India saw something more than its destructive power; itwas a 
symbol of enormous power’.This enormous power according to India 
should be used for the benefit of mankind and not for destroying the 
humanity. It is to this effect that though India’s atomic energy commis¬ 
sion was established as early as 1948, India’s whole programme to date 
has been solely directed towards peaceful,uses of atomic energy. India has 
again and again reiterated emphatically that she will not produce any atomic 
weapon, despite the fact that she can do so. Nothing is mpre clear 
testimony of India’s sincere desire for international peace and security. In 
1955 international conference on the peaceful use of atomic energy was 
held at Geneva. Its Chairman was Homi J. Bhabha, Chairman of India’s 
Atomic Energy Commission. Here exchange of atomic knowledge was 
done. Foreign Scientists were greatly impressed by the level of researches 
on atom m India. The Conference was a great success and was attended 
by the representatives of 73 States and eight U.N. specialised agencies. All 
this shows India’s quest for peaceful use of atomic energy. Prime 
Minister Nehru-suggested on behalf of the Government of India| in Lok 
Sabha. certain measures that may be followed pending progress: towards 
some solution in respect of prohibition and elimination of atomic weapons. 
They were^® : 

(i) A stand-still agreement in respect at least of actual, explosion,, 
even if arrangement about the discontinuance of production and 
stockpiling must await more substantial arrangement amongst 
those principally concerned. 


54 E.N.D C/3 119 March, 1963), pp. 8. 

55 Jullius Stone Legal control of International conflicts p. 347_ 

56 House of people debate (2Sth Feb. 1955) pt. ii. No. 5, col. 509. 
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(ii) Full publicity of the extent of destructive power and the known 
• elfects of-these weapons. ... .. , 

,;(iii) Immediate and continuing private meeitng of the sub-commit¬ 
tee of disarmament commission to consider stand still agree- 
. ment.. 

(iv) Active steps by States and peoples of the world, ‘to arrest 
the progress of this destructive potential which menances all 
alike 

The Test Ban Treaty 1963 

The treaty was signed in Moscow on August 5, 1963 by the Foreign 
Ministers of the United States of America, Great Britain and Soviet 
Union”. It is a small treaty consisting of only five articles with a short 
preamble. The preamble proclaims that the ‘principal aim’ of the ‘Original 
Parties^ is the speediest possible achievemeat of an agreement on genera) 
and complete disarmament under strict international control. 

The treaty starts off in Article 1, paragraph 1, with a statement that 
each of the parties to it 'undertakes to prohibit, to prevent, and not to 
carry out any neclear weapons test explosion, or any other nuclear explo¬ 
sion, at any place under its jurisdiction or control. It shows that the 
prohibition extends to trust territories and non-self Governing territories 
which are under the jurisdiction or control of the parties to this treaty. Since 
it is an admitted fact that nuclear tests contaminate men's environment 
by radio active substances. This fact has been acknowledged in the pre¬ 
amble to the treaty and Article 1, paragraphs (a) and (b) further specify 
the environments where nuclear test explosion or any other nuclear explo¬ 
sions are expressly prohibited. The prohibited environments are ■: 

(a) In the atmosphere, beyond its limit, including out space, 
or under water, including territorial waters or high seas ; 
or 

(b) In any other environment if such explosion causes radio active 
debris to the present outside the territorial limits of the State 
under whose jurisdiction or control such explosion are 
conducted. 

Paragraph 2 of Article 1, imposes obligations on each of the parties 
not to encourage the carrying out of any nuclear weapons test explosions, 
in any of the environment described to have the effect referred to in 
paragraph 1 of Article 1. 

Since the object of the treaty is to save humanity from contaminated 
radio-active substances, so Article 1 prohibits not only nuclear weapons 
test explosion, but also any other nuclear explosion. In other words the 
prohibition is not only against testing of nuclear weapons but also their 
explosion in any manner and for whatever purpose. 


57 House of people debate (2nd April 1954), pt. ii, vol. lii, No, 37 col, 39J3-5, 3918 9. 
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As noted above only the original parties signed the treaty. Non- 
signatory States can become parties to the treaty by means of session and 
not ratification. They become parties on exactly the same status as. and with 
all the rights and obligations of signatory States. The treaty does not 
contain any clause for reservation. The treaty shall be of unlimited duration 
but it contains an explicit provision with respect to withdrawal®®. 

Evaluation 

The Test Ban Treaty of 1963 is a significant advance’towards inter¬ 
national check on nuclear explosion, in a field where none existed, before. 
Mr. Nehru, Prime Minister of India, has hailed the treaty as “the first 
step towards lasting peace and disarmament”.®* The Secretary General 
of the United Nations, U Thant, observed that the signing of the treaty 
was “a break through” and the dawn of new era in international rela¬ 
tions”.®® His Holiness Pop Paul VI described it as “a proof of goodwill, a 
pledge of harmony and promise of a more serene future.®^ But there 
are also countries like the People Republic of China who has denounced 
the Test Ban Treaty as “Dirty Fraud”®® and have gone ahead with two 
Atomic tests, which we will discuss presently. As a matter of fact the 
treaty is a genuine start in the right direction. It will to a great extent, 
reduce the hazards to health of people from fallouts of neclear tests. 
It may also slow down arms race. As a matter of fact we cannot exag¬ 
gerate its importance. The treaty has not settled all the problems re¬ 
lating to nuclear test. It does not ban explosion underground. It does 
not prohibit the production of nuclear w'eapons. It does not prevent, 
strictly speaking, the nuclear powers from parting with their weapons 
to their allies. It does not provide for any machinery to ensure the 
successful accomplishment of the treaty, in other words, it does not pro¬ 
vide sanction against breach of the treaty. 

But still we should not expect something, which ihe treaty does not 
envisage. It is a fact that the limited extent it applies it has served 
its purpose and that is not a small achievement. 

As far as India is concerned she stands for peace and security. 
So her policy has always been directed that anything that impairs peace 
should be condemned. Hence India’s role for disarmament has to be 
seen from this angle. India’s role towards world was largely directed 
towards the prohibition, manufacture, stockpiling and experimenting with 
the atom bomb.®® This has been India’s position more particularly since 
1954, when she took the initiative to seek a clear expression of the 


58 For the full text of the treaty, see, Indian Journal of International Law 1963, 
p. 369-371. See also P.C. Rao, ibid, p. 315-322. See also U.N. Review August, 
Sept. 1963. pp. 4-5. 

59 Article IV of the Test Ban Treaty. 

60 The Indian Express (New Delhi) July 27, 1963. 

61 The United Nations Weekly News Summary, 9th August, 63 p. 2 

62 Ibid. 

63 The Indian Express (New Delhi) 4th August, i963. 
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views of the General Assembly of United ;Nations against nucl^r weapon 
tests.®* Since then the General Assembly^, in its successive sessions have 
been adopting resolutions calling upon istates to refrain from conducting 
nuclear tests.' The" mosti important-, of these sessionsis the' 16th session 
of the General ^Assembly where as many, as seven-resolutions were adopted; 
relatting to nuclear testing and its allied problems.®® In getting these 
resolutions adopted, India with other non-aligned nations played a-very 
important and memorable role. This shows India’s concern over 
atomic menace. The test ban treaty, which was .signed in . Moscow and 
as discussed above, was the 'oiitcome .of efforts'’ made by the , delegations, 
of Brazil, Burma, Ethopia, India, Mexico, Nigeria, ^Sweden and United 
Arab Republic.. These eight , noh-aligned nations submitted a joint 
memorandum on April.16, ;1962, containing suggestions' for. negoatidns 
on the discontinuance of nuclea;r weapons tests!, fhjs memorandum, 
merits special significance in vieW.bf its subsequent approvaf bydhe General. 
Assembly, of‘the United Nations.' This memorandum ajppealed .to the 
nuclear powers; “to persist^in their efforts .to corne as soon^as possible' 
to an agreement, prohibiting nuclear-weapons' tests , for all times”. These, 
nations further'said that they '“are . conviriced that.in making this appeal 
they are speaking nqt ,merely‘bh behalf of their own'countries' biit for 
an overwhelming world ■ opinion, .since nuclear tests are concern of all 
peoples arid all nations.” ' The'(3eheral Assembly of United Nations, in a 
resolution of November 6, 1962®* recotn'inended-to. the],.nuclear-;,pbwers 
the above memorandum,' as “a'.sound, .ad^ijuate ■,and.‘Tair! ]b'ases ,fpr the‘ 
conduct of neogatiation.” Tnis'‘recommcridation of the.,General-Assembly, 
met with the partial success id so far, as the big powers,;were able to 
coclude the ban treaty !963,' as discussed .above.b The Big Powers 
apart, Indih was the, first countty to sign the Test Ban Treaty. 

Two of the notable non-signatories to the Partial Test Ban Treaty 

1963, are People Republic of China and France. Gn October In, 1964, 
China announced ' that she has successfully tested her first nuclear bomb. 
Then came the second Atomic Test in May, 1965. India is greatly concern¬ 
ed with this menace, since China is India’s neighbour, and has committed 
aggression on her in 1962. Despite this fact India still stands for non¬ 
testing, of atomic weapons. India’s attitude to this test was made clear 
by Prime Minister Shastri at the Cairo Conference of non-aligned nations, 

1964. He said, “we in India stand committed to use atomic energy only 


64 .B.N. Chakarvarly's statement in the political committee on Noy.2, 1961, (Foreign 
affairs record vol. vil, Nov. 61 No. II, p. 391). 

65 C.S. Jha’s statement in the political committee pf U.N. political committee on 
Nov. 18, 1959 (Foreign affairs record vol. v., 1959, p. 37-88). 

66 General Assembly official record IG.A.O.R.) 16th session supplement No. 17. 
(A/5100) p. 3-8. 
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for peaceful purposes and even though, in a purely technical and scientific 
sense, we have the capacity of developing nuclear weapons our scientists 
and technicians are under firm orders not to make a single experiment, not 
to perfect a single device, which is not needed for peaceful uses of atomic 
energy.*®” 

The world today is faced with Hobson’s choice. As Mr. Nehru 

once said, “.The choice to-day is one between annihilation and the 

destruction of civilisation or of some way to have peaeefuh-co-existence 
between nations. There is no middle way”. India believes in the Budhist 
ideal “in which all are equally victorious and there is defeat to no one”. 
Co-existence can only save the world. It is a dialogue in peace. Disarma¬ 
ment is also an essential aspect of it for international peace and security. 
India continues in her belief Laborare est orate —to work is to pray. 
India has persistently raised her lone voice lest this noble cause of humanity 
go by default. Let us hope she is not alone. 


CHAPTER Xn 

CONCLUSION 

‘From Persia to the Chinese Sea’, writes Sylvan Levi, ‘from the icy re¬ 
gions of Siberia to the island of Java and Bornea, from Oceania to Socatra, 
India has propagated her beliefs, her tales and her civilisation. She has 
left indelible imprints on one fourth of the human racce in' the 
course of a long succession of centuries. She has the right to reclaim in 
Universial history the rank that ignorance has refused her for a long time 
and to hold her place amongst the great nations summarising and symbolis¬ 
ing the spirit of humanity.*®’ 

The Republic of India was conceived in liberty and dedicated to the 
proposition that all men are created equal. Its struggle against want was 
for all the world a test as to whether a state so conceived and so dedicated 
could equal or surpass the accomplishment of totalitarian police-state 
methods elsewhere. India is the major democracy among the world’s poor 
striving by democratic means to conquer poverty. Upon the outcome of 
the effort much hinged, not only for India but for mankind.’** 


67 General Assembly Official Record (G.A.O.R.) 17th Session, supplement No. 17 
(A/5217) pp. 3-4. 

6S India and Foreign Review, vol. 2, No. 2, Nov. 1964, pp. 3-4. 

69 Jawahar Lai Nehru—The Discovery of India, pp. 23S-240. 

70 Schuman—International Politic, 6th Ed., pp. 633-637. 
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President S.‘ Radhak'rishnan of India, a Philosopher of world renown, 
addressed the. General Assembly on June'i 10, 1963.'^^ He said that U.N.. 
symbolises the hopes and aspirations of the peoples of the world fora 
central authority which can control the activities of all nations 
eventually;' science and technology have brought the world together and' 
made of it a single body, economic systems are becoming interdependent, 
intellectual ideas are circulating all over the world, and what is necessary 
to give a soul to this organisation which is shaping itself before our eyes. 
The United Nations hopes to supply that soul or that conscience to the 
world community which is emerging. 


India, a founder member of United Nations, have made a great 
contribution towards this direction. In September, 1954, Nehru, while 
speaking of China as potentially a Great Power in the world next only to 
the United States and the Soviet Union,' mentioned in passing that India 
would be the fourth Great Power in the normal course of its development 
and banning the calamity of a world war.’® Later at a Press Conference on 
16th October, 1954, he elaborated what he meant by big power. By this he' 
did not mean a military power. ‘We would, however, like to compete with 
them (i.e. the other Big Three mentioned) in the urge to peace and welfare 
of the people.’ So India’s greatness lies in her urge to maintain inter¬ 
national peace and security and go for the well being of the entire mankind. 
This principle is in complete harmony with the primary objective of the 
United Nations to maintain peace and security. India stands for co exis¬ 
tence. The whole idea of rivalry and competition between nations big 
or small should be eliminated by peaceful co existence, among differently 
tonstituted nations of the world. A large territory and big population do 
hot make a country strong. What India stands for is a fellowsh^ of countries 
in which no one country will try to boss over the others.” , In her role in 
world affairs. India was more conscious of her responsibilities and obliga¬ 
tions towards international society (including United Natioriis) than any 
other states. 


This final chapter is more or less a summing up of the conclusions 
reached in other chapters and will indicate the general attitude of India 
with respect to the United Nations. As we have already noted there is 
complete harmony between the objective of India’s foreign policy and 
that of {he United Nations. So logically any effort on the part of India 
to achieve her objective gives help and support to the United Nations to 
achieve its objectives. 


Maintenance of international peace and security is one of the cardinal 
objectives of the Indian foreign policy as we have discussed in the beginning. 
This happens to be also the basic objective of the United Nations as 
specifically stated in the Preamble and Articles 1 and 2 of the Charter. 
Ever since India came into existence as an independent entity on 15th August 


71 United Nations Review, July, 1963, pp. 51. 

72 Lok Sabha Debates (30ih September 1954) pt. ii, vol. vi, no. 31, col. 3882. 

73 Rajan—India in World AfTairs, p. 632. 
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1947, she Has been espousing the cause of peace. She played a great part 
in the settlement of the question of prisoners of war in Korea, Her cdntri* 
button to the ending of hostilities in Indo-China and the successful imple¬ 
mentation of the armistice agreements, is no small achievement. Her 
conciliatory and constructive role in the Suez crises is another illustration. 
Her role in Congo and later in Cypress cannot be under-estimated. Her recent 
condemnation of U.S. intervention in Vietnam and Honduras illustrates her 
deep-rooted desire for peace. In her own capacity,, her settlement of Kutch 
dispute with Pakistan, her respect of the cease-fire in Kashmir despite the 
gravest provocation from Pakistan establishes, without any shadow of doubt, 
that India is a peace loving nation. She still stands for the five principles 
of Panchsheel despite the fact that she has been brutely assulted by China. 


India stands for peaceful settlement of disputes. She was quite, 
successful with France in respect of French possessions in India, as the 
negotiations ended in peaceful settlement. The enclave has been transfer¬ 
red to India. In regard to Goa a strange situation arose. India found, 
Portugal, as we have discussed earlier, a stiff coloniser, who wanted to! 
stick to her colonies throughout, despite the condemnation of colonialism 
% the United Nations. We cannot say with any dint of logic that India has 
violated the United Nations by liberating Goa and other enclaves from 
Portugal. As discussed earlier India has rather fulfilled the U.N. Charter 
as far as Goa’s liberation is concerned. It was done with the minimum use 
of force. 


As far as Kashmir is concerned India has respected the United 
Nations resolutions. But Pakistan has not respected them. India still 
Stands for its peaceful settlement but Pakistan wants to get it as a gift. 
She has been violating the cease fire line persistently. 


Though India has fully supported the objective for which United 
Nations stands, it has criticised its organs to be made a pawn of power 
politics byilinterested states. It is in this light that we can see the Indian 
attitude towards the Security Council resolution on discussions on Kashmir 
and debate on Goa. Since everywhere hypocrisy is the tribute paid by 
vice to virtue, the discussions in the Security Council are no exception. But 
still India believes in the high objectives of the United Nations and is 
not so passimistic as Mr. Morgenthau, when he asserted that the U. N. was 
intended at its inception to serve as an instrument of ‘Big Five’ and of 
their allies, for maintaining the status quo as established by the victory of 
these nations in the Second World War...The ideology of United Nations 
is, therefore, used by these different nations for the purpose of justifying 
‘their particular interpretations and- disguising their particular claim. All 
nations appear as the champion of United Nations and quote its Charter 
in support of the particular policies they are pursuing. -The ambiguity of 
their policy makes this ideology a weapon with which to confound one’s 
enemies and strengthen one’s friends."* 


74 H.J. Morgenthau Politics among Nations (the struggle for power and peace'. 
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On the question of Apartheid in Union of South Africa, 
India has been actively pursuading the General Assembly to condemn this 
blot on humanity. The result is that General Assembly has condemned 
Apartheid. But as far as its implementation is concerned India is not 
very happy with the General Assembly as no sanctions have been proposed 
by it. Similarly Indian attitude towards colonial people and non-self 
governing territories has been in complete accord with that of the United 
Nations. She has actively advocated the cause of these people in the 
General Assembly and in other organs of the United Nations and its specia¬ 
lised agencies. 

India has played a significant role in the disarmament efforts. She 
was the first State after the ‘Big Three’ to sign the Partial Test Ban Treaty 
1963. Her voluntary declaration that she will not make an atom bomb 
despite her capacity to do so is a clear testimony to the ideal she stands 
for. The disarmament talks under the Disarmament Commission which 
are taking place, now, India is trying her best to bring the two, otherwise 
uncompromising, blocks to come together for disarmament. She is specially 
concerned about the atom prolifiration among the smaller states, as that 
will put the world more close to destruction. To avoid this catastrophy, 
the United Nations was constituted whose primary aim was to save the 
succeeding generations from the scourge of war. 

All this clearly shows that the great ideal for which India stands, is to 
save the world from war which is suffering from ‘moral myopia’. This 
ideal she has inherited from her past culture ; from Budha and Gandhi. 
The ideal has been translated sincerely by India in the Post-War Era into 
her great foreign policy. India is perhaps the only country in the world, 
who is sincerely supporting the United Nations in its great aims and 
objectives as there is no contradiction between the Indian objective and 
that of the United Nations. In the end we conclude India’s great role for 
international peace and security with the late Mr. Jawahar Lai Nehru : 

“Our voice may be feeble today but the message it conveys is no 
feeble message. It has the strength of truth in it and it will 
prevail”."® 


75 Nehru—Independence and After, p. 40. 

APPENDIX 

A lot of controversy has arisen about the interpretation of the 
UNCIP Resolution of 13th August, 1948. The relevant portions of the 
resolution read as follows : - 

Simultaneously with the acceptance of the proposal for the immedi¬ 
ate cessation of hostilities both Governments accept the following 
proposals as a basis for the formulation of a truce agreement, details of 
which shall he worked out in discussion between their representatives 
and the Commission. 


The Law Review 


205 


Al. As the presence of troops ofPaKstan in the territory of the 
State of Jammu and Kashmir constitutes a material change in the situation 
since it was represented by the Government of Pakistan before the Security 
Council, the Government of Pakistan agrees to withdraw its troops from 
that State. 

2. The Government of Pakistan will use its best endeavour to secure 
the withdrawal from the State of Jammu and Kashmir of tribesmen and 
Pakistani nationals not normally resident therein who have entered the 
State for the purpose of fighting. 

3. Pending a final solution, the territory evacuated by lhe Pakistani 
troops will be administered by the local authorities under the surveillance of 
the Commission. 

. Bl. When the Commission shall have notified the Government of 
India that the tribesmen and Pakistani nationals referred to in...A2 here 
have withdrawn, thereby terminating the situation which was represented by 
the Government of India to the Security Council as having occasioned' the 
presence of Indian forces in the State of Jammu and Kashmir, and further 
that the Pakistani forces are being withdrawn from the State of Ja mm u and- 
Kashmir, the Government of India agrees to withdraw the bulk of 
their forces from that State in stages to be agreed upon with the 
Commission; 


Security Council Resolution of 20th September, 1965 


The Security Council, having considered the reports of the Secretary 
General on his consultations with the Governments of India and Pakistan, 
commending the Secretary-General for his unrelenting eflforts in furtherance 
of the objectives of the Security Council’s resolutions of 4th and 6th 
September, 1965; 

Having heard the statements of the representatives of India and 
Pakistan; 

Noting the differing replies by the parties to an appeal for a cease¬ 
fire as set out in the report of the Secretary-General (s/66839, but noting 
further with concern that no cease-fire has yet come into being; 


Convinced that an early cessation of hostilities is essential as a first 
step towards a peaceful settlement of the outstanding differences between 
the two countries on Kashmir and other related matters; 

1. Demands that a cease-fire should take effect on Wednesday 
September 22, 1965, (at 0700 hours GMT 912.30 hours 1ST) and calls upon 
both Governments to issue orders for a cease-fire al that moment and a 
subsequent withdrawal of all armed personnel back to the positions held hv 
thcmbeforc Augusts, 1965; ^ ^ 
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2. Requests the Secretary-General to provide the necessary assis¬ 
tance to ensure supervision of the cease-fire and withdrawal of all armed 
personnel; 


3. Calls on all states to refrain from any action which might 
aggravate the situation in the area; 

4. Decides to consider as soon as operative paragraph one of the 
Council’s resolution 210 of September 6, 1965 has been implemented, what 
steps could be taken to assist towards a settlement of the political problem 
underlying the present conflict, and in the meantime calls on the two 
Governments to utilise all peaceful means, including those - listed in 
Article 33 of the Charter, to this end; 

5. Requests the Secretary-General to exert every possible effort to 
give effect to this resolution, to seek a peaceful solution, and to report to 
the Security-Council thereon. 




THE MATRIMONIAL RELIEF OF RESTITUTION OF 
CONJUGAL RIGHTS THROUGH THE PUNJAB HIGH COURT 

Paras Diwan 

Reader in Law Panjab University, Chanijigarh. 

S. 9^ of the Hindu Marriage Act 1955“ containing the provision of 
restitution of conjugal rights has presented some difficulties of interpreta¬ 
tion. Apart from the difficulty of any precise interpretation of the phrase, 
'reasonable excuse’ which would by its very nature vary from time to time 
and from society to society, the sub-section (2) of that section has not been 
easy to grapple with. S. 9 runs as under:— 

(1) When either the husband or the wife has without reasonable 
excuse withdrawn from the society of the other the aggrieved party may 
apply by petition to the district court for restitution of conjugal rights and 
the court on being satisfied of the truth of the statements made in such 
petition and that there is no legal ground why the application should not 
be granted may decree restitution of conjugal rights accordingly. 

(2) Nothing shall be pleaded in answer to a petition for restitution 
of conjugal rights which shall not be a ground for judicial separation, or 
for nullity of marriage, or for divorce. 

The Punjab High Court has had occasion to consider the provisions 
of the s ection in about seven cases.® Of these two cases, Kunti Devi vs. Siri 
Ram (1) and Gurdev Kaur Vs. Mukand Singh (2) merely go to affirm the 
well established proposition that in a petition for restitution of conjugal 
rights if the validity or existence of the marriage is in question, the divorce 
court has power to go into that question and that unless a valid marriage 
is proved the court has no jurisdiction to grant relief. 

The main difficulty is presented by sub-section (2). The question is ; 
Can a respondent not plead anything which falls short of a ground for any 
matrimonial relief ? If the answer is in the affirmative, then what is the 
significance of the provision in sub-section (1) which requires a petitioner 
to show that the respondent has withdrawn from his/her society without 
any reasonable excuse? 


1 The wording of S. 9 of the Hindu Marriage Act 1955 are based on the analogous 
provision in the Indian Divorce Act. The wording in the Special Marriage 
Act, 1954, the Parsi Marriage and Divorce Act, 1936, and the Matrimonial 
Causes Act, 1950, are different. 

2 No. 25 of 1955. 

3 Only reported cases have been considered, Gurdev Kaur vs. Sarwan Singh, 1959 
P.L.R. 189; Gurcharan Singh vs. Waryam Kaur 1960 P.L.R. 127, Tirath Kaur 
vs. Kirpal Singh 1963 P.L.R. 315; Gurdev Kaur vs. Mukamdsinah. 

1966 P.L.R. 744; Kunti Devi vs. Shrinam 1963 P.L.R-145 Madun Mohan vs. Sb l a 
1966 P.L.R. 177 (d); Santosh vs. Mehar Singh 1966 P.L.R. 713, 
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The matter came for consideration before the Punjab High Court 
in 1959 in Gurdev Kaur vj. Sarwan Singh.® This was a husband’s petition 
for restitution of conjugal rights. The main defence of the wife was that all 
along married life (it was of duration of about fifteen years) the husband 
has treated her with physical cruelly so -much so that on one occasion 
she lost her one eye. The wife also alleged that her husband compelled 
her to have sexual intercourse with other persons, and that some time prior 
to the presentation of the petition she was kept in wrongful confinement and 
was rescued on her mother’s application under section 100 Cr.’ P. C. The 
trial court framed only one issue : Whether the petitioner had treated the 
respondent with such cruelty as to cause a reasonable apprehension in the 
mind of the respondent that it would be harmful and injurious for the 
respondent to live with the applicant ?’ The trial court thus, it seems, had 
in its mind that unless she was able to make out the ground i.e. cruelty as 
defined under S.IO (1) (b) of the Hindu Marriage Act, 1955, the wife would 
not succeed and in that event the husband should be granted a decree for 
the restitution of conjugal rights. Since the wife could not discharge the 
burden of proving the aforesaid issue the court granted a decree* to the 
husband. 


On appeal to the High Court, Grover, J., in a well-considered 
judgment, accepted the wife’s appeal. The learned judge was of the view 
that there was sufficient evidence on record to establish that 'the husband 
was treating her with cruelty which may not be- physical cruelty in the 
sense of beating being administered, but would certainly be cruelly in the 
broader and general sense’®. As to the argument that, a petition for resti¬ 
tution of conjugal rights cannot be refused unless the respondent is able to 
establish a ground for any matrimonial relief, Mr. Justice Grover said that 
sub-section (1) itself lays down three conditions which must be fulfilled 
before a petition can be granted. They are (i) the husband or the wife, as 
the case may be, has withdrawn from the society of the other without reason¬ 
able excuse,’’ (ii) the com t must be satisfied of the truth of the statements 
made in the petition, and (iii) there should be no legal ground why the 
relief should not be granted.® In the opinion of his Lordship a petition 
for the restitution of conjugal rights ‘shall fail not because of any defence 
set up by the wife under section 9 (2), but it cannot ■ succeed on account 
of the non-fulfilment of one of the essential ingredients of sub-section (1) 
of S. 9.» 


4 1963 P.L.R. 145 Tek Chand, J., who observeei that where a marriage is proved to 
have been induced by force or fraud and where there is no evidence of its 
consummation by parties freely cohabiting decree for restitution of conjugal 
rights cannot be passed, 

5 1966 P.L.R. 744 Kausa], J., said that even if the fact of marriage. 

6 Ibid p. 190 the learned judge relied on Kondal vs. Ranganayki, 1924 and 49. 

7 Soosaro J.a vs. Varghese 1957 T.C. 277 

In the section words arc, “reasonable cjicuse". 

8 1959 P.L.R. 188 at P. 192. 

9 Ibid P. 1S4. 
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‘The reasonable excuse or reasonable cause is not necessarily a ground 
for any matrimonial relief but if the misconduct or misbehaviour oF the 
petitioner is such that the respondent is fully justified in separating from the 
petitioner, then the petitioner cannot succeed because it would not be possi¬ 
ble for the court to say that the respondent has withdrawn herself/himself 
from the petitioner’s society without any reasonable excuse. Thus a wider 
interpretation ia given to the phrase ‘reasonable excuse’: anything which 
can justify respondent’s withdrawal from the society of the petitioner would 
be reasonable excuse. What constitutes ‘reasonable excuse’ would of 
course vary from case to case. So far the proposition of law is well 
expounded. But it seems that Grover, J., was not certain in his mind as to 
what he had said would hold and therefore he fortified himself by two 
further argaments. That, in oiir submission, is the weakness of the judg¬ 
ment which found its reflection in a later case.^® The learned judge 
further observed that under S. 23(1) (a) of the Hindu Marriage Act, the 
court is bound to take into consideration the conduct of the petitioner. 
In our submission the question of the application of s. 23 comes only when 
a petitioner succeeas to prove the ground alleged by him beyond all reason¬ 
able doubts, as ev.-n then the petition may not succeed if his case is covered 
by any of the bars laid down in s. 23. The uncertainty in the mind of his 
Lordship as to whether the meaning expounded by him of the words 
‘reasonable excuse’ is correct led him to make a further observation that 
‘cruelty need n it necessarily be physical : A course of conduct which if 
persisted in would undermine the health of the wife would be sufficient. 
It was then observed ; 

“I have no doubt that the conduct of the husband in the instant case 
is such that it constitutes cruelty of a nature which can legitimately give 
rise to a reasonable apprehension in the mind of the wife that it will be 
harmful or injurious for her to live with him and therefore the petition of 
the husband should have been dismissed on that ground.”^^ 

In our submission once the learned judge was sure that there was 
a reasonable excuse for the wife to withdraw from the society of the peti¬ 
tioner he should have concluded there. When a judge displays uncertainty 
as to the provision relied on the final judgment or tries to fortify his judg¬ 
ment by relying on an additional provision of law it does not go to help 
in the development of a concept which must develop with the changing 
social conditions. 

In Gurcharan Singh rs. Warjam Kaur^" also the petition for 
institution of conjugal rights was presented by the husband and the wife’s 
defence was also cruelty. Two additional pleas were also taken by the wife: 
that the husband made false charges of adultery against her, and that at 
no time he took steps to fetch her to his house. The divorce court dis¬ 
missed the petition of the hu6band inter alia that the wife was forced to 
leave the matrimonial home and therefore it was the husband who was 


to Tirath Kaur v. Kirpal Singh 1963 P.L.R. 315. 

11 Ibid, p. 194. 

12 1960 P.L R 127. 
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guilty of desertion, that at no time the husband cared to look after his wife, 
he even did not care to enquire about the birth of his son. and that he attri¬ 
buted false charges of adultery against his wife. The High Court dismissed 
the husband’s appeal. . 

It seems that the provisions of S. 9(2) loomed large in the arguments 
before the court. Mr. Sarin, learned counsel for the wife, contended that 
since the husband is fotnd to be guilty of various matrimonial offences 
his petition has been rightly dismissed by the trial court. Dua, J., who 
delivered the judgment was of the view that a conduct of consistently neg¬ 
lecting the wife has been established, that the husband never cared to bring 
the wife to his home and that he attributed immorality to his wife. False 
charges of adultery have been held to constitute cruelty both under the 
Indian law and English law.^^ However the learned judge deemed it necessary 
to further observe : 

‘•Before concluding I may observe that whether or not isolated acts 
of violence amount to cruelty normally depends on the facts and circum¬ 
stances of each case and the modern tendency of the society to-day is at- 
least to treat with disapproval acts of violence or assult towards women. 
New rules^ of social behaviour and conduct must therefore be recognised by 
the court in determining what would amount to cruelty in the present set 
up...So far as this observation is concerned no one can doubt in its 
correctness. But in the context in which it has been said it is apt to be mis¬ 
leading. It may be interpreted to mean that only a ground for matrimonial 
relief can be pleaded as defence to a petition for restitution of conjugal 
rights. That this is not so was clearly held by Giover. J.. when he said t 
“The court would refuse to order restitution where it has become a practical 
impossibility for the parties to live together.’^ 

Madan Kohli^ vs. Sarla Kohli^® was also a husband’s petition for resti¬ 
tution of conjugal rights and the wife’s main defence was cruelty of the 
husband. The wife averred that since she could not bring sufficient dowry 
she was subjected to a treatment amounting to cruelty; from the very first 

day of her man lage an attempt to administer poison to her was made, and 

her husband charged her falsely with adultery. In this case we find that the 
trial court very correctly framed only one issue. Whether the respondent has 
withdravvn from the society of the petitioner without any reasonable excuse? 
The trial court found that charges of cruelty and of administration of 
poison, were not established but it found that husband did make false 
charges of adultery against the wife and that in the opinion of trial court 
it Itself anm^icd to cruelty. Hence the petition was dismissed. On appeal 
to the High Court Khanna, J., was also of the opinion that the baseless alle¬ 
gations of u^hastity and adultery by the husband against the wife amount 
to cruelty. The learned judge observed ; 


13 For instance sec Mst. Maqboolan vs. Ramzan 2 Luck. 482 For English law sec 

14 f/eo’p'L R°127 af p ■ m 

15 Gurdev K.aur vs. Sarvan Singh 1950 P.L.R. 188 

16 1956 P.L.R, 177 (D). 
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“There are few things which a woman especially in the background 
of Indian traditions cherishes more than chastity and where a baseless and 
unfounded charge is made of unchastity and adultery against a woman it 
must in the very nature of things cause her extreme anguish.” And his 
Lordships were of the opinion that even though the charge made was not 
given publicity as it was contained in a letter addressed to the wife 
and repeated in the replication and reitered in the husband’s deposition 
before the court, it amounted to cruelty,.^’ 

Thus we find that in this case there is no discussion as to what 
amounts to ‘reasonable excuse’. Both the trial court and Mr. Justice H. R. 
Khanna based the entire cause on sub section (2) of S 9. And since they 
felt that defence of cruelty was available to the wife the petition could not 
be decreed. 

Smt. Santosh Kaur vs. Mehar Singh^® was also a husband’s petition 
for restitution of conjugal rights against the wife. The defence of the wife 
was also that of cruelty. The wife averred that she tried her best to improve 
the relationship with the husband but the latter continued to treat her with 
cruelty. She furMier averred that she had filed a petition under S. 488 Cr. 
P. C. and the husband’s petition was a counterblast to that. The trial 
court found that the charge of cruelty was not established and therefore was 
of the opinion that the wife had withdrawn from the society of the husband 
without any reasonable excuse. The husband’s petition was decreed. On 
appeal Pandit, J., of the Punjab High Court very aptl> observed that the 
trial judge approached the consideration of the case from an erroneous 
point of view; he seemed to be under the impression that if the wife is not 
able to prove her case (i- e. not been able to make out a ground for matri¬ 
monial relief averred by her) the husband is entitled to the decree on that 
basis alone. The learned judge said : 


“This is not the correct posiiion in law. Since the husband has filed 
this petition for restitution of conjugal rights under S. 9 of the Hindu 
Marriage Act on ihc ground that his wife had withdrawn from his company 
without any sufficient cause he had to prove that fact before he could be 
granted any relief. Simply because the wife could not establish her defence 
that the husband had treated her with cruelty that alone would not entitle 
the husband to claim relief,”’® 


Mr. Justice P. C. Pandit relied on the observation of Grover, J., 
(quoted above) in Gurdev Kaur vj Sarwan Singh.®® But he also, it seems, 
could not resist the temptation of a further observation that the wife 
has been able to establish that the respondent treated her with such cruelty 
as to raise an apprehension in her mind that it would be harmful and injur¬ 
ious for her to live with him.®^’ 


17 Reliance was p'aced on Iqbal Kaur vs. Pritaro Singh 1963 Punj. 242 and Gurdharan 
Singh vs. Waryam Kaur 1960 P.L.R. 127. 

18 1966 P.L.R. 713. 

19 Ibid 715. 

20 1959 P.L.R. 189-1959 Punj. 162. 

21 This is the language of s. 10 (i) fa) though the words are ‘harmful or injurious’. 
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The Punjab High Court had occasion only in iwo cases-^ in which the 
question came for discussion as to what is the exact conjugation of sub-section 
(1) and sub-section (2) of S. 9. The other cases merely go to lay down that 
since the respondent succeeded in e.'lablishing a ground for matrimonial 
relief pleaded, the petitioner was not entitled to any relief."® In the former 
two cases-* Mr. Justice Grover and Mr. Justice Pandit (who merely follow 
the observation of Grover, J.,) clearly take the view that a petition cannot 
be granted unless the petitioner is able to prove that the respondent had 
without any reasonable excuse withdrawn from his society. Grover, J., 
very correctly lays down that sub-section (1) of S. 9 requires three condi¬ 
tions to be fulfilled before a petition can be granted. But in our submission 
unfortunately both the judges (probably unwittingly) lend support to the 
view that requirements of sub-section (2) should also be fulfilled. 

Then, does it mean that a petition can be refused only if the peti¬ 
tioner fails to prove the conditions laid down in sub-section (I) and further 
if the respondent is able to satisfy the provisions of sub-section (2) ? 
Suppose the respondent has failed to satisfy the provision of sub-section (2) 
should the petition be decreed ? 

The Andhra Pradesh High Court in Annapurnamma vs. Appa Rao®® 
seems to answer this question in the afiBrmative. This case was concerned 
with a petition of the wife for dissolution of marriage on the ground 
that the husband was suffering from a virulent leprosy for a period of 
at least three years. On the other hand the husband petitioned for res¬ 
titution of conjugal rights. Since virulent leprosy was not established, 
the wife in the alternative pleaded that since the husband was suffering 
from leprosy this amounts to a reasonable excuse and therefore the 
husband’s petition should be dismissed. Counsel for the wife relied on 
a passage in Mulla’s Hindu Law (12th Edition)’" Krishan Rao, J., expressed 
his dissent from the view expressed therein and observed : 

“It is manifest that the ‘reasonable excuse’ contemplated by sub¬ 
section (1) must be one which would afford a ground either for judiical 
separation for nullity of marriage or for divorce. What reasonable 
excuse is envisaged by sub-section (1) is indicated by sub-section (2). We 


22 Gurdev Kaur vs. Sarwan Singh 1959 P.L.R. 189 Santosh 's. Mehr Singli 1966 
P.L.R. 713. 

23 Gurcharan Singh Waryam Kaur 1960 P.L.R. 127 Madan Mohan vs. Sarla 1966 
P.L.R. 177 (D). 

24 Sec foot note (3). 

25 1963 A.P. 314. 

26 That passage runs : “Although sub-section (2) lays down in terms express and 
e.xplicit that nothing can be pleaded in answer which could not have been a 
giound for judicial separation or for nullity of marriage or for divorce it is obvious 
from the section read as whole that withdrawal from the society of the other for 
a reasonable excuse or what is often described as just cause would be a plea 
which If established would be a good defence. And despite sub-section (2) it 
seems equally clear that it would be open to the respondent in answer to 
plead that there was no valid and subsisting marriage between the parties.” 
(page 881). 
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have therefore to look to sub-section (2) to see what the reasonable 
excuse is Consequently it is not open to either spouse to plead any 
excuse other than those indicated in sub-section (2) of s. 9.” 


In our submission this is rather over-simplifying the 
matter. If that is the meaning of the section then the words reasonable 
excuse in sub-seclion (1) could have been easily omitted by the Parlia¬ 
ment. In our submission no petition can be granted if a petitioner has 
failed to prove that the respondent has withdrawn from his society 
without any reasonable excuse. In that event the court need not consi¬ 
der the question whether any defence within the meaning of sub-section 
(2) is available to the respondent. 


There is another aspect of the matter. S.18 of the Hindu Adop¬ 
tion and Maintenance Act, 1956 lays down certain grounds on which a 
wife can live separately from her husband and claim maintenance. Desertion 
is one of the grounds, virulent leprosy is another but no period is 
specified. Then clause (g) of that section contains the residue ground ; 
•Tf there is any other cause justifying her living separately. These pro¬ 
visions were first indicated in the Hindu Married Woman's Right to 
Separate Residence and Maintenance Act, 1946. 


It has been held by our courts that a cause which is short of a 
ground for any matrimonial relief may amount to justifiable causes®’ 
Thus, if a wife is found entitled to live separately from her husband 
that right cannot be defeated by the husband on his filing a petition 
for restitution of conjugal rights under s. 9. of the Hindu Marriage Act, 
1955, by merely showing that the wife has not been able to make out 
a ground for nullity of marriage or divorce or judicial separation.®® If 
one would agree with the view taken by Krishan Rao J., of the Andhra 
Pradesh High Court the provision of s. 18 of the Hindu Adoption and 
Maintenance Act 1956 would be rendered nugatory. 

However, there is no escape from the wordings of s. 9. They are 
bound to lead to either to over-simplification or muddled up thinking. If 
what has been submitted here is accepted it goes to reduce the pro¬ 
visions of sub-section (2) of s. 9 to redundency, and in our submission 
that is the crux of the matter. That this may not be the result has 
been attempted to by Mookerjee and Basu JJ. of the Calcutta High 
Court®* and Gangeshwar Prasad J., of the Allahabad High Court.®® 


27 Nagendrramma vs. Ramakotay (1955) I.M.L J. 25 Seethayamma vs. Venkataram- 
mana(1940) 2 M.L.J. 276 Daivani Achi vs. Kasi Vishwanathan, 1957 Mad. 766 
Anjani Devi vs. Krushan Chandra 1956 Orissa 187; 

Ram Parkash Savitri Devi 1958 Punjab 167. 

28 The same view is taken in 1959 P.L.R. 188 at p. 193. 

29 Rebarani v. Ashit Sen Gatta 1965 Cal. 162. 

30 Jagdish Lai v. Smt. Shyama 1966 Act 150. 
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Mookerjee, J., said that it is incumbent on the petitioner to prove 
that the respondent was staying away from him without any reasonable 
excuse and if he fails to prove that the petition cannot be granted even 
if the respondent fails to prove the ground taken by her under sub-sec¬ 
tion (2). Being of the view that defence under sub-section (2) is 
by way of additional or alternative pleas®^ Prasad, J., of the Allahabad 
High Court seems to advance a little more logical argument. Accord¬ 
ing to the learned judge sub-section (2) only lays down what would be 
considered to be a legal ground for refusal to grant a decree for 
restitution of conjugal rights and therefore applies only to the last con¬ 
dition of the sub-section (i)- He, very righly, in our submission, observes 
that to construe sub-section (2) as a bar to the consideration by the 
court of any other matter save what is mentioned therein in granting 
or refusing to grant a decree for restitution of conjugal rights would 
render the two other conditions of sub-scction (1) nugatory.®" But then 
it is submitted if something less than a ground for a matrimonial relief can 
be (and it has been) considered to amount to reasonable cause then any¬ 
thing which is a ground for any matrimonial relief would certainly be a 
reasonable excuse and therefore there would be no occasion to apply sub¬ 
section. (2). 


The fact of the matter is, in our submission, that section 9 is \yorded 
on the basis of sub section 32 and 33 of Divorce Act 1959. Sub-section (1) 
of section 9 cf the Hindu marriage Act is substantially the same as s. 32 
of the Divorce Act and Sub-section (2) is substantially the same as 
S. 33 of the Divorce Act. At the time when the Divorce Act was passed the 
position in English law was not quite clear. At one time the rule was 
that in a petition for restitution of conjugal rights only ground for a judicial 
separation could be taken as a valid defence. That position was abandoned 
in English law and the Matrimonial Causes Act 1950 does not contain any 
such provision.®® Since under the Divorce Act, 1869 the English precedents 
were followed, this difficulty did not crop up. One wonders why an Act of 
1S69 was taken as a model of a person in a statute which was passed in 
1955, especially when one year before it Parliament had passed the Special 
Marriage Act®^ which contain no such provision®* Even the Parsi Marriage 
and Divorce Act, 1936, does not contains such a provision®®. In our sub¬ 
mission sub-section (2) of s. 9 of the Hindu Marriage Act 1955 should 
be deleted by legislative amendment®®. 


31 1965 Col at p. 163. 

32 1966 All 150 at pp, 154-55. 

33 Sees. 15. 

34 No, 43 of 1954. 

35 See s. 22. 

36 See s. 36. 

37 Tlrath Ram v. Kirpal 1963 P.L.R. 315 has not been discussed. The same wai 
commented upon in (1965) XVII—1 The Law Review, p. I. 
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A. Causation 

The problem of causation though has not attracted many scholars 
in India yet the work done in other countries has changed the educated 
opinion about it. The trend has generally been from indeterminism to 
determinism and from single cause determinism to multi-cause determinism^ 
The criminal is no longer considered as a born wicked person who deserves 
to be punished. He is taken as one whose behaviour is motivated from 
within or without depending upon factors which are not under his control. 
His will to do things is determined by numerous drives, and the various 
theories put forward to explain these drives can be grouped as: biological, 
psychological and sociological. Complexity and multiplicity in causation are 
realised and are readily accepted even by those who place special emphasis 
on one factor or factors. No one any longer clings to one single event in 
the life of an individual to explain a series of complex actions forming 
distinct behaviour pattern®. An examination of these theories reveals 
the innumerable factors which determine crime. 

I, Biological Theories 

The biological theories maintain that crime is determined from 
within. Physical and mental potentialities, a person is born with, are carried 
by genes, and the variations in genes form the basis of individuality. The 
rigidity of biological determinism is, however, realised by admitting the 
acquisition of new qualities though only by modification of the inborn 
potentialities®. Nothing is added to the organism, whose limits from the 


♦This paper was read in the Seminar on Policies and Patterns of Criminal Adminis- 
trat'on and Judicial Process in India (Nainital-May 1966) The In^an Law 
Institute, Delhi- 

1 Little work in the field has been done in India. So, depending upon the similari¬ 
ties in man’s bio-psychological structure, which result in considerable uniformity 
of conduct, the theories worked out mostly in the western countries are accepted. 
Wherever they are not in accord with the local conditions, the diff’erences are 
pointed out which mostly are based on my thesis on “The problem of juvenile 
delinquency in India.” 

2 Abrahamsen, David : ‘Crime and the Human Mind’ New York—Columbia 
Univ. Press, 1944, p. 27; and‘Psychology of Crime’, New York—Columbia Univ, 
Press, 1960, pp. 296-41. 

3 Willemse, W.A.: ‘Constitution Types in Delinquency,’ London—Kegan Paul, 
Trench and Trubner, 1932, p. 51. 
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beginning are permanently set by the genes which establish uniqueness of 
the personality*. Crime accordingly is the result of the characteristics 
inherited. Some of these theories correlate crime to physical conditions 
alone while others correlate it entirely to mental conditions. The emphasis, 
on the whole, is on the constitutional factors with environment playing 
only a secondary role of bringing to fulfilment the inherited traits®. Among 
the biological conditions those which have direct bearing on crime are 
physical and mental conditions and inherited tendencies. 

(i) Physical Conditions.—The correlation of crime and physique 
originated with the Italian Doctor, Caesare Lombroso, who founded the 
school of Criminal Anthropology. His hypothesis of the criminal type, 
explained by the theory of atavism, created a furore in criminal science. In 
this country the work was carried on by Enrico Ferri® and Rafieale 
Garofalo’ who supported his theory but supplemented it on social side by 
admitting the criminogenic influence of environmental factors. The Italian 
trio- true to the biological cult—directed the attention from crime to the 
criminal. In England, Charles Goring found the criminal a feeble minded 
and a fteble-bodied man®. William Healy found him suffering from physi¬ 
cal and pathological defects like obstructed throat; teeth and speech defects, 
•strabismis, enuresis, phimosis, etc.® Casual connection between enuresis 
and delinquency has recently been strengthened by the joint research of 
Michaels and Steinberg**. Morrison stresses sex and age factors which 
influence the disposition to obey or to offend against law.’* Holmcs’^^and 
Poliak’® prove the causal connection between physical factors and crime 
through female off'enders, in whose case physical conditions, such as 
mensturation, pregnancy, etc., disturb their psychological balance and 
render them incapable of sound judgment. In Germany, Kretschmer’* 


4 Murphy, Gardner : A Biological Approach to Origins and Structures, ‘New 
York and London—Harper Bros., 1947, p. 55. 

.5 Goldschmidt, R.B.: ‘Understanding Heredity’, New York—Richards Benedict, 
1952. 

6 Ferri. Enrico : ‘Crimionology. (Translated by Kelly, Joseph I, and edited by 
Sraithers, William W.) Boston—Little, Brown and Co., 1917. 

7 Garofalo, RefTe.alc: ‘Criminology,’ (Translated) by Miller Robbert Wyncss), 
Boston—Little, Brown and Co., 191^. 

8 Goring, Charles : ‘The English Convict’, London—H.M.S.O., 1919, pp. v. vi. 

9 Healy, William : ‘The Individual Delinquent,’ London—Heinmann, 1927, 
pp. 218-31. 

10 Michaels, Joseph J. and Steinberg, Arthur: ‘Pcrsi.stent Enuresis and Juvenile 
Delinquency, ‘Brit. J. Dclinq., vol. HI, 1952-53, pp. 114-23. 

11 Morrison, W.D. : ‘Juvenile OlTcnders’, London—^T. Fisher Unwin, 1896, 
pp. 45-61. 

12 Holmes, Thomas : ‘Psychology and Crime’, London—J.M. Dont and Sons Ltd., 
1912, pp. 13, 15, 26 and 65-66. 

13 Poliak, Otto : ’The Criminality of Women’. Philadelphia—Univ. of Pennsylvania 
Press, 1950, pp. 121-36. 

14 Kretschmer; Ernst : ‘Physique and Character*. (Translated by Sprott,) London- 
Sprott, 1925. 
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and Willemse^® leot support to the biological school and they further classi¬ 
fied offenders according to Ihe built of the body correlated to a particular 
temperament. In the U.S. Hooton, an anthropologist at Harvard University, 
held that crime could be checked by sterilisation of the defective and 
breeding of a better race^®. Sheldon and his associates have given a fresh 
momentum to the theory through a series of investigations, but as against 
the Italian School they hold that a delinquent is superior in body structure^’. 
Sheldon Glueck and Eleanor Glueck have made notable contribution by 
supplementing the theory on social side and thereby have placed it on 
sounder footing. They have also classified young offenders into body 
types for prediction purposes^®. 

Physical Conditions in India .—In India, physical conditions are 
themselves the result of sociological factors. Poverty, for example, is a 
potential factor in physical degeneration of the masses particularly of the 
children. It brings in its wake under nourishment, which means general 
weakness of health and susceptibility to disease with danger of chronic 
disability and deformity as also incapacity to afford medical treatment. 
Sexual relations often develop between such physically unfit persons that 
they result in congenital defects in the progeny. If pregnancy takes place 
in healthy conditions, it may grow in conditions injurious even for a living 
being. A pregnant woman engaged in hard and hazardous labour, such as 
road making and building construction, to the last day of her confinement 
is most likely to give birth to a child with some defect. After delivery she 
returns to her work at the earliest ostensible relief, with the newly-bom 
babe tied to her back, exposing it to risks of physical injuries if it is bom 
without any defect. Lack of sex education, family planning, pre and post¬ 
natal instructions and maternity care are responsible for a larp number of 
deaf, dumb, lame, cripple, blind and other physically handicapped, who 
swell the ranks of waifs, urchins, strays, destitutes and beggars who are 
forerunners of deliquentsand criminals. Physique, therefore, has direct as 
weH as indirect connection with crime, e.g. one who is strong and healthy 
only will commit crimes of violence such as murder, robbery, dacoity, etc., 
whereas a weak and invalid will not think of them. Physique may also 
effect temperament, which if placed in favourable situation may produce 
crime, e.g. a man suffering from some defect is likely to become irritable 
and peevish. He may take offence at innocent remarks and get provoked 
to commit crimes. 


. . - - —— ~ 

15 Willemse, W.A. : 'Constitution Types in Delinquency’, London—^Kegen Paul, 
Trench and Trubner, 1932, pp. 36-61. 

16 Hooton, E.A.: 'Crime and the Man’, Cambridge Mass.—^Harvard Unwin Press, 
1939. 

17 Sheldon, W.H, McDermott E. and ‘M. Hartle E.; ‘Varieties of Delinquent Youth’, 
New York—Harper Bros., 1942, p. 368. 

18 Glueck, S. and Glueck; E.T.: 'Physique and Delinquency,’ New York—Harper 
Bros , 1950; ‘500 Criminal Careers’, London—Blackie and Co., 1930; ‘Later 
Criminal Careers’, New York—The Commonwealth Fund. 1937; and ‘Crimina 
Careers in Retrospect’, New York—The Commonwealth Fund, 1943. 
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(ii) Mental Conditions. —Gonng, in England, finding majority of the 
prison population suffering from feeble-mindedness concluded that mental 
deficiency is the cause of crime^*. Goddard, the Director of Research 
Laboratory of New York Training School for the feeble-minded at Vineland, 
supported Goring in his earlier work*® but he later admitted the greater 
criminogenic effect of psychopathic temperament^^ Subsequent researches' 
do not attach much importance to it. Brooks^^, Healy and Bronners®®, 
Burt®* and Slawson®® establish the mental normalcy or even superiority of 
the young offender. Tappan®®. Reckless®’ and Elliot®® reject it outright as 
a single causal factor. Sutherland'®* and Gluecks—reveal a gradual decrease 
of reported feeble-mindedness. Marcus recently tested it on 800 prisoners 
from Wakefield and found it conspicuous by its absence®® The general 
belief today therefore, is that the criminal is more intelligent than the 
non-criminal, which is confirmed by my investigations of 257 cases of 
juvenile deliquents on remand in the Observation Homes, Delhi. Planning 
crime, evading detection and apprehension after commission evidence the 
intellectual superiority of the criminal, particularly of the recidivist. Even 
among children, those who are forerunners of deliquents, such as, run-away 
and vagrants, are more inielligent than others. Their flight from home 
after dodging parents or guardians, successful efforts to maintain their 
anonymity for long, wandering from place to place managing food and 
shelter problems all by themselves and above all, effective evasion of police 
for quite sometime prove their clever and crafty minds. 


19 Ibid. 

20 Goddard, H.H. ; 'Human Efficiency and Level of iRtelligence’, Princeton— 
Princeton Univ. Press, 1920; and ‘Feeblemindedness : Its Causes and Conse¬ 
quences,’ New York—Macmillan and Co., 1914, pp. 6-10. 

21 Goddare, H.H.. 'Juvenile Delinquency,’New York Dodd Mad. Co., 1921, p. 28. 

22 Brooks, Fowler Dell: • Psychology ol Adoiescence’, New York Houghton Miffin 
Co., 1929, p. 405. 

23 Healy, W. and Bronnrr, A.F. : ‘New lights on Delinquency and its tr<atment’. 
New Haven—Yale Univ. Press, 1936, and 'Delinquents and Criminals: Their 
Making and Unmaking’, New York-Macmillan and Co., 1926. 

24 Burt, Cyril: 'The Young Delinquents’, London—The Univ, of London Press. 
1925, p. 300. 

25 Slawson, John : ‘The Delinquent Boys’, Boston—R.G. Badgan, 1926. p. 191. 

26 Tappan, P.'W.: ‘Juvenile Deninquency', New York-McGraw Hill Book Co. 
Inc., 1949. pp. 121-22, 

27 Reckless, W.C.: ‘The Crime Problem’, New York-Appleton-Century Crafts 
1950 p. 25. 

28 Elliot, Mabel A,: 'Crime in Modern Society’, New York Harper Bros., 1952, 
p. 328. 

29 Sutherland, E.H : ‘Mental Deficiency and Crime in Social Attitudes’, (edited by 
Young, Kimball, (New York—Kelt, 1931. 

30 Marcus, B.: ‘Intelligence, Criminality and the Expectation of Recidivism’, Brit. 
J. Delinq., vol. VI, 1955-56. pp. 147-51. 
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(lit) Met editary Tendencies.—VlosX of the protagonists of the 
Biological School claim that criminal traits are inherited from ancestors. 
Some of them, trace parental ancestry to the origins of human race, which 
has found expression in proverbs like “a child is an heir of all ages, both 
in mind and body”, or “a new born child is an aged being®^” Some 
phenomena particularly go to support biological determinism of criminality 
through heredity, e.g. the morphological features of the face and the body 
and the psychopathic constitutions, which are intimately connected with 
crime, are the two instances based on scientific investigations. Singing, 
dancing, poetical and other artistic talents are popularly said to be heredi¬ 
tary ; and so could be the trends towards violence, depredation, suicide, 
homosexuality, etc. Biological transmission of traits from ancestors is 
supported by Berman’s probe into inherited ductless glands which are all 
important in the personality*^. Twin study method is adopted by Franz, 
Lange^*, RosanofF^^, Sturapfi and Slater*® to prove that monozygotic twins 
are strickingly concordant, whereas dizygotic twins are discordant, 
Kallamann’s study of twin data, (not with reference to criminality) shows 
that monozygotic twins, despite remarkable dissimilar life experiences, 
were, from h^ealth point of view, so similar as to be practicably inter¬ 
changeable. A person’s growth pattern, therefore, is fixed from the time 
life starts with the fertilization of the egg*®. 

The excessive claims of heredity, however, cannot be accepted 
without qualifications. Hereditary constitution, at the most, has indirect 
effect because criminality or lawlessness of parents or ancestors is never 
passed on as such. What is transmitted is a general vague tendency which 
may very well be possessed by the non-criminal, and, therefore, is harmless 
unless put in favourable environment which stimulates it. Heredity, so to 
say, functions in conjunction with environment in such a way that it is 
difficult to assess the share of each separately. In India, however, heredity 
may be most potential in criminal tribes now fast becoming extinct. Even 
in criminal tribes it is difficult to say whether the young in the tribe take to 
crime on account of inherited criminal tendencies or the criminal environ¬ 
ment. 


31 Jennings, H.S.: ‘The Biological Basis of Human Nature,’ London—Faber and 
Faber Ltd. pp. 1-3. 

32 Berman: ‘The Glands Regulating Personality,’ p. 145; and'Personal Equation’, 
pp. 31 and 43, (cited by Mullins, Claud : 'Why Crime,’ London—Methuen and 
Co. Ltd.. 1945, p. 5) 

33 Lange, J.: ‘Crime and Destiny’, (translated by Haldane, Co.) New York—^Allen 
and Unwin, 1930. 

34 Rosanoff, A.J., Handy, L M. and Rosanoff, J A.‘Criminality and Delinquency 
in Twins. Criminal Law and Criminal’, vol., 24 1934-35. pp. 923-34. 

35 Slater. E. : ‘An Introduction into Psychotic and Neurotic Twins’, London_Univ. 

of London, 1951. 

36 Kallmann, Franz J.; ‘Heredity in Health and Mental Disorders’, New York_ 

W.W Norton and Co., Inc, 1953, pp. 103-6. 
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IL Psychological Theories 

Psychological theories centre around instincts and desires. The 
former represent inherent fundamental needs, and as such are the major 
sources of energy in the organism. The latter are directed at goals. Man 
strives to satisfy the needs and attain the goals. So these are the psycholo¬ 
gical beacons which materially aid in chartering the life course”. The 
various psychological theories differ from each other in the stress on some 
particular ne£ d or desire, or their non fulfilment. 

(i) Iheory of Inborn Anti social Impulses.—'Deprivation or thwart¬ 
ing of the inborn antisocial impulses, which the delinquent possesses in 
unusual degree, precipitate criminal behaviour^®.- Education teaches a 
person to control these primitive drives; want of which results in emotion¬ 
al immaturity and consequently in criminality®®. Criminality, therefore, 
flows from defective bringing up“ or unsuccessful domestication^^ 

(ii) Theory of Deprivation. —^Frustration, according to this theory, 
causes emotional discomfort which is painful. Removal of it leads to 
undesirable behaviour^®. In India, it has been supported by Manshardt*® 
and MasanP**. 

(a) Theory of Affectionless Personality.—BowVoy holds that pro¬ 
longed deprivation of mother’s care has unwholesome effect on persona¬ 
lity*®. McCords have supported Bowlby’s affectionless personalitj*® and 
hold that a child is very likely to become criminal if his mother is rejecting 


37 Higginson, Glenn Devere : ‘Psychology,’New York Macmillan Co., 1936, p 96. 

38 Friedlander, Kate : 'The Psycho-analytical Approach to Juvenile Delinquency’, 
London—Kegan Paul, Trench, Trubnerand Co. Ltd., 1947. 

39 Bromberg, Walter: ‘Crime and the Mind’, Philadelphia—^J.B. LippincofT Co„ 
1948, p 117. 

40 Alexander, Franz and Staub, Hugo : ‘The Criminal, The Judge and the Public’, 
Illinois—The Free Press Glencoe, 1956, pp. 30-1. 

41 East, W. Norwood : ‘The Adolescent Criminal’, London—J.A. Churchill Ltd., 
1942; and 'The Roots ot Crime, ‘London-Butterworth and Co„ 1954; and 
Glover, E.R.: ‘The Roots of Crime’, London—Image Publishing Co. Ltd., 
1960. p. 7. 

42 Aichern, August; ‘Wayward Youth’, New York—The Viking Press, 1948, pp. 3-4; 
and • 

Williams, Glenvi le : ‘Criminal Law’, London—Stevens and Sons Ltd , p. 657. 

43 Manshardt, Clifford; ‘Delinquent Child in India’, Bombay D.B. Taraporewala 
Sons and Co., 1939; and ‘The Child in India,’ (edited) Bombay—D.B. Taraporewala 
Sons and Co., 1937. 

44 Masani, K R.; ‘Behavidtir Problems of Children,’ in ‘The Child in India,’ (edited 
by Manshardt, C.) Bombay—D.B. Taraporewala Sons and Co. 1937. 

45 Bowlby, John : ‘Maternal Care and Mental Health,’ Geneva W.H.O., 1952, p. 34; 
and ‘Forty Four Juvenile Thieves,’ London-Bailliere, Tindall and Cox, 1946. 

46 McCord, Williams and McCord, Joan: ‘Psychopathy and Delinquency’, New 
York—Grunc and Stratton, 1956, p. 70, 



The Law Review 


221 


or is deviant herself or when she undergoes erractically punitive discipline*’. 
Naess''®' and. Field*? also in their recent researches have developed the 
co.rrel^tiop.between deprivation of maternal love and criminality. 


(b) Theory of Escapade .—Influenced by Bowlby, Stott established 
his escapade theory according to which delinquent breakdown is an escape 
from an unbearable emotional situation centring around a child’s parents 
and home®'. Brierly’s findings that the greater the criminality the greater 
the withdrawal to truancy or occupations such as farming, driving, navy 
etc. supported Stott’s theory®*. 

(iii) Theory of Parent-child Relationship .—Most of those who 
favour psychological explanation of crime trace the source to home 
conditions, particularly to family relationships. Cyril Burt®®, Mannheim®®. 
Potterfield®* and Gluecks®® find predominance of familial factors in caus¬ 
ation. The most potential among this group of factors are the discipline 
in the home—too lax or too strict—and the unhappy or the disturbed hpijie 
which particularly effect the young. 


111. Sociological Theories 

The sociological theories attribute crime to social conditions. Prof. 
Lacassagni, the founder of the School, opposed the Anthropological .School 
in the International Congress of Criminal Anthropology, held in ' Rome, 
in 1885. He put forward his hypothesis of environment and closed his 
address to the Congress with the words : “Societies have the criminals 
they deserve’’. These theories, with emphasis on one or a group of social 
conditions, can be grouped under heads of culture and sub-culture. 
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(i) Theories of Culture .—These theories blame those features of 
culture which give rise to acute inter-personal tensions 'that find outlets in 
criminal acts. Sutherland pinpoints social disorganisation®®, Taft finds, the 
root in “a culture which is dynamic, corhplex, ma'terialis'n'c, with' ,ipconsis- 
tencies between precept and practice......a culture which produces slums, 

breathes the gang spirit, exploits the disadvantaged classes, represses wholly 
compelling drives and tolerates behaviour in economic and political, field 

approximating that which it punishes as crime., 'Waters attacks 

culture conflicts, i.e. the conflicting standards of. conduct obtaining in 
various social institutions®®. Elliot®®, Teeters®®, Toby®^ and Thurston®® also 
stress diversity of socialising agents. 

(//) Theory of Sub-culture—The trend among the. environmen¬ 

talists is to localise the culture to a limited area or group and regard crime 
as culture or sub-culture of that area or group. Sellin regards it as the 
product of that group which is different from that which judges it.®® It is, 
therefore, wrong to dub crime as antisocial. Morris also contends that 
t^rime is not a matter of morality but is the creation of the law of the ruling 
class. So legally defined crime and delinquency are exclusively proletarian 
phenomena.®* The belief common among the supporters of this theory is 
that delinquency sub-culture flourishes in over-crowded and under-privileged 
areas among juvenile and young groups,®® 
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The substantial contribution of culture and sub-culture theories is to 
!the-proposition that crime is not an attribute of a personality-type; it can be 
■ imposed on any personality if a close contact with crime culture is ensured. 
Time and again culture or - sub culture characterised by poverty, crowded 
and slum-living, prostitution, destitution, begging, want of wholesome and 
- cheap recreation, criminal'gangs and rural conditions are stressed as highly 
•conducive to crime. 

fa) Economic Conditions —Economic conditions were the foremost 
’ to be attacked by the sociologists. Even Lacass'egne admitted the prepon- 
(.derance of economic factors. Tarde laid the blame at the feet of indus¬ 
trialisation and its concomitants, such as prostitution, alcoholism and mili¬ 
tarism, which add to general demoralisation. Economic criminality parti¬ 
cularly thrives on poverty.®® Bonger coniends crime is the weakness of 
capitalism. Poverty and misery of the labouring classes are aggravated with 
.their exploitation-by the capitalists, which favour growth of crime.®’ Abra- 
hamsen attributes crime to the competition race in the economic world 
where the ill-fated who are defeated get dis-appointed and frustrated, which 
-make them bitter, resentful and hostile to combat which “short-cuts”, inclu¬ 
ding lawless ones, are resorted to.®® 


(6) Industrialisation,—‘It has produced new slums, congestion and 
.over-crowding. Life in industrial areas is highly nomadic and anonymous. 
Inter-mixture of various communities and consequent culture conflicts have 
loosened social checks and controls. Certain institutions always thrive in 
and around them, such as houses of prostitution, gambling dens, eating 
houses and other cheap places of umusement, which provide safe hide-outs 
and victims to criminals, beggars and kidnappers. 


(c) Prosfi/Hfion.—Prostitution as promiscuous unchastity®® is closely 
related to trafiicking in women and girls in India.’® Poverty and illiteracy 
of females make them defenceless victims of designing persons. They are 
easily enticed away and once tricked and lured into strange places are terro¬ 
rised into submission. Slum and crowded-living which lead to blunted 
moral susceptibilitie.s, caste and communal barriers to inter-caste love aflfairs 
which prevent them from maiuring into marital lies, child-marriage, denial 
of legitimate sex relationship and protection to women on account of pro¬ 
longed absence of the men for work to a city in hilly regions and want of 
safe avenues for employment are some of the other causes of prostitution 
which if not criminogenic lead directly or indirectly to a number of crimes. 
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id) Child Labour—Child labour, as it is cheap,'is bfeing'exploited 
on a large scale by industrialists in factories.'^ ■ It" results in violation of 
the Child Labour Laws, the'Factories Acts, the Children (Pledging 
Labour) Acts, etc. When it is utilised in domestic work, hotels, tea shops, 
etc. it leads to thefts by the young. The children who engage in shoe-shine 
and car attendance indulge in car and shop lifting, ticketless travelling, thefts 
ifl goods sheds and railway sheds, selling cinema tickets in black market 
etc. 


ie) Want of wholesome and cheap recreation—Want of healthy recre¬ 
ational facilities leads to gambling, staking and alcoholism; and these in turn 
result in a host of related crimes, particularly thefts and crimes of violence. 
Cheap movie, on account of its.visual and aural impact, has a great share iii 
spreading evils and criminal practices, suggesting mo()us operand! and 
encouraging selling of tickets in black market. Press alsd by giving head 
lines to unusual and uncommon crimes, such as cheating, ransom and hold¬ 
up, may give ideas to those who are prone to crime. 


(f) Rural conditions—Rural conditions in India characterised by 
poverty, caste system, untouchability, litigation and shohukari are responsi¬ 
ble for many murders, robberies, arson and rioting The secluded location 
of a village, want of proper transportation, slack vigilance by law enforce¬ 
ment authorities encourage illicit distillation and criminal gangs and kid¬ 
nappers by providing them followers and safe hiding places. 


These are the various factors, constitutional as well as environmental, 
which produce crime. Some of these are of universal application while others 
relate only to local conditions. There may be chance factor besides which 
cannot be eliminated for a man may slip into crime despite best heredity and 
environment which can only be analysed through clinical investigations, 
many more may appear in future as every phase of social evolution creates 
conditions that breed crime of its own type which cannot be foreseen 


Causation and the Judicial process in India 

The object of these etiological researches is not to justify crime but 

to explain it with a view to eliminating it. Any preventive process, there¬ 
fore, will not be effective unless it takes into account the underlying factors 
or the root causes and is directed against them. For this, it is important 
to realise and accept that c.'-ime is not a separate entity but is a part of the 
complexities of human nature, which need to be understood if vve hope to 
change human behaviour. It should not be taken in abstract apart from the 
person who commits it. On the contrary it should be taken as an expression 
of a particular personality in certain environment. It is, so to say, of bio- 
sociological origin. The predominance of the biological factors, as in case 
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of psychopaths, results in predisposition, whereas the predominance of the 
sociological factors only precipitate. The former need institutional or 
clinical treatment while the latter require change of place, guidance and 
supervision. This is possible only if investigations into personal factors of 
each and every case are carried out. Do we carry out causal investigations? 
The answer is yes, but m a very srhall number of cases. Causation has a 
significant role in the judicial process of the children’s court where the pro¬ 
bation officer or the case worker enquires into the case by interviewing the 
child, his guardian or other relations and neighbours so as to get a full 
picture. The court, on the basis of these observations, makes the disposition 
order with the object of reforming the young ofiFender. The various methods 
of disposition open to the court are (i) discharge absolute; (ii) discharge 
conditional; (iii) discharge under supervision; (iv) fine; and (v) committal 
to an institution.^^ • 


In case of young offenders also we have not been able to do much 
as special legislation for them, i.e. Children Acts, exist in only 11 states. 
Out of these, it is enforced in only 10, which are: Andhra, Gujerat, 
Jammu & Kashmir, Kerala, Madras, Maharashtra, Madhya Pradesh, Mysore, 
Uttar Pradesh and West Bengal. Delhi alone out of the Union Territories is 
privileged to have a Children Act. The working of these Acts further presents 
a dismal picture as the machinery to enforce the law exists in very few 
States and Union Territories, which are : Andhra, Gujerat, Jammu and 
Kashmir, Madras, Maharashtra, Mysore, Uttar Pradesh, West Bengal 
and Delhi. In the rest of the country young offenders are handled by 
the adults Criminal Court. Social investigations of cases are provided 
under the children Acts of Bombay,’® Hyderabad’*, Mysore’®, Punjab,’® 
Saurashtra” and Travancore’®. Observation facilities exist in still fewer 
States and Union Territories. Psychiatrical facilities exist in only 
Maharashtra and Delhi while case work facilities exist in Andhra, Gujerat 
Madras, Maharashtra, West Bengal and Delhi. The difference between 
theory and practice further widens the gulf between the cherished goal 
and what is actually done. Observation work by the probation ofiicer 
or the case worker is only by name. The case history is developed from 
the particulars given by the child in interview without verification. So 
there is a possibility of disposition being based on false particulars 
gathered from the child. And this is what happens more often in the 
children’s court where the probation officer assumes the role of the 
police. Reformation of the young offender or the prevention of crime, 
therefore, remains a dream to be realised. 
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Causation has an insignificant role, if at all, in the judicial process 
of an adults criminal court. Some of the constitutional factors are re¬ 
cognised to provide absolute defences to criminal liability under the 
Indian Penal Code of 1860. These are : immaturity of age below 7 years 
or below 12 years in case sufficient maturity of understanding is de¬ 
layed®® and unsoundness of mind.®^ The only other constitutional factor 
which has been statutorily recognised as causative of crime is easily pro- 
vokable temperament and this only mitigates the offence e.g. murder 
under grave and sndden provocation,®®, hurt or grevious hurt on pro¬ 
vocation®® and assault or use of criminal force on grave and sudden 
provocation.®^ Any other causal factor constitutional or environmental- 
may be considered by the court at its discretion for awarding lesser 
punishment within the set minimum and maximum limits laid down in 
the Penal Code. These mitigating factors pleaded by the accused or 
gathered from the evidence adduced by the prosecution are of no value. 
The only object they serve is to reduce imprisonment or fine; and this 
surely has no significance from reformation or pre/ention point of view. 
Causation could have played a wider role, particularly for the first offenders 
under the Criminal Procedure Code of 1898.®® Imprisonment with its 
contaminating and hardening effects could have been avoided by the dis¬ 
charge of the casual first offender, who slips into crime on account of some 
precipitating factor in the environment, on probation of good conduct. Even 
here the reluctant acceptance of causal factors is obvious. The stress is on 
the nature of crime than the niture of the criminal. The offender who can 
benefit under this provision is determined by the nature of crime he commits 
and punishment laid down for it. Training of magistracy in olden theories 
of crime and punishment or lack of training in criminology and modern 
penology has rendered this provision obsolete. The Probation of Offenders 
Act, 1958, therefore, is passed envisaging a significant role fur causation in 
the judicial process even for the repeater. The drafting of the Act, 
however, lias belied all such hopes. Firstly, the emphasis on crime continues 
as the offender, who can be released on probation under supervision, must 
have committed an offence not punishable with death or life imprisonment.®® 
Secondly, the report of the probation officer, revealing the causes 
underlying the crime, is not imperative. The words “if any” mean ihat 
social investigation of the case is not compulsory.®® Unless this is made 
obligatory the judicial process will remain abstract, directed only against 
crime where punishment can never be reformative or preventive. 

These half-hearted attempts to socialise the judicial process should 
give way to concerted planning where all concerned directly or indirectly, 
should contribute from their experience or knowledge. Social investigations 
of all offenders—young and old, and male and female—should be made 
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compulsory. The report, however, should be considered after the guilt is 
well established. On the basis of these reports causal factors should be 
categorised to classify the offenders accordingly for their disposition. The 
efficacy of the different disposition methods should be tested by follow-up 
studies on Ihe basis of which prediction tables can be formed. Such an 
approach alone can ensure appropriate treatment of the offender with a 
view to preventing him from repeating or relapsing into criminal behaviour. 


B. Criminal Liability 

Like causation, the concept of criminal liability has had an unscientific 
origin. Liability was based on the crime committed or the harm caused 
which was the result of the evil nature of the criminal. This left no scope for 
distinctions between the young and the old, the male and the female, 
the sane and the insane, the able-bodied and the invalid, etc. All 
were found guilty and punished proportionate to the gravity of the offence 
or the harm suffered by the victim. It culminated in the Classical School 
headed by Ceasare Beccaria. He justified this approach by Rousseau’s 
doctrine of ‘‘social contract” as the basis of an organised society to explain 
liability and punishment. Breach of the social contact or harming society 
was crime v.hich merited punishment. Function of the judiciary was simply 
to decide if the accused had broken the law. If he had. he had to be punish¬ 
ed according to his crime. The evils of punishment were reduced to 
minimum by eliminating judicial discretion. 

The idea of moral blame, based on free will, was later developed by 
the clergy. So, moral guilt became the basis of liability. Free will invoked 
to explain criminality introduced subjective element in crime. This came 
to be enshrined in the phrase‘•.4C/I/S non/ac/r reum nisi mens sit red' of 
the common law, or shortly “mem ren”—law violating attitude or the guilty 
mind.®® Thus the mere presence of understanding of the nature of act or 
knowledge that it is wrong is sufficient to raise the presumption of free 
will, which is exercised for good or bad, that forms the basis of liability. 
This prompted admission of distinctions in criminality and encouraged some 
degree of individualisation in penal administration. However, etiological 
researches have exploded the free will theory. What is free is not the will to 
do a thing but the choice between two alternatives not what the alternatives 
shall be. The choice between alternatives is also determined by a host of 
factors. The seemingly free will, therefore, is pressed from all sides. 
Limits are set by ihe organic nature of the person and by the physical 
nature and society he lives in. 

With free will shattered as basis of liability punishment of the offender 
becomes unjust and uncalled for. So, Ferri substituted it by social account¬ 
ability. Accordingly a person becomes liable not because he possesses free 
will but because he is a member of societ); and he is punished because he 
does an act which is harmful to it. How he is punished is determined by 
the causal factors. Punishment becomes a measure either to reform the 
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criminal or to protect society from him, if he is incorrigible. Saleilles 
expounded the concept of social accountability as; “Responsibility as the 
basis of punishment and individualisation as the criterion of its application, 
such is the formula of modern penal law.”®® 

Criminal Liability and the Judicial Process in India 

Criminal liability under the Indian Penal Code is based on the theory 
of free will. Most of the offences, as defined require guilty mind in any 
of the various forms well specified, such as intention to do harm, knowledge 
of right or wrong or of the harmful consequences, dishonest or fraudulent 
intention, negligence or rashness. There are very few cases in which it is 
dispensed away with, such as waging, attempting or abetting waging of war 
against the Government of India,®® where the act itself is so dangerous 
that it necessarily implies a guilty mind. Generally, therefore, only complete 
impairment of the mind absolves criminal liability, as in case of insanity— 
temporary or permanent, natural, or supervening or congenital or 
developed later. In order to be a defence it must impair the cognitive 
faculty.®^ It must render the person incapable of knowing the nature of 
his act or what he is doing is wrong or against the law. Other types of 
mental weakness, e.g. perversion of moral faculty or uncontrollable 
impulse, which does not effect cognition, affords no exemption from crimi¬ 
nal liability. It is no evidence of legal insanity; though it is of medical 
insanity only yet it has been considered good enough for commutation of 
the sentence by the Government in Lakshman Dagadu®® and Ramzan®® cases. 
So, free will even though shattered by onslaughts of deteiminism continues 
to hold ground in the judicial process as basis of criminal liability. The 
result is abstraction and unrealism in our judicial process and conservatism 
and stagnation in our penal administration. 

To humanise our judicial process we must get rid of free will fallacy 
and accept social accountability as basis of criminal liability. It may sound 
out-dated to say that the basis of liability should be the harm caused, but 
this is the only way to socialise the judicial process. Once the harm is 
attributed to the offender, thorough social investigations should be conduc¬ 
ted to find out why it was caused. The result of these investigations should 
form the basis of disposition or treatment if necessary. In this way alone 
can the judicial process cover all those who are a danger to society against 
whom we need to strengthen our social defence whether they understand 
what they do or not, whether they are sane or insane or whether they suffer 
from some constitutional defect or otherwise. 
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There are many occasions, when the law holds one responsible for 
the misconduct of another, though the former is not in the wrong. The 
doctrine of ‘Vicarious Liability’ is one instance of it, where such liability is 
imposed because of some relationship between the two. There has been a 
controversy between the scholars as to the origin and basis .of this 
doctrine. In this domain of master and servant relationship four 
different justifications have been advanced for it. The first one is the 
“Command and the Consent Theory”, which held its way till the 18th 
century. It sought to put a premium on the mechanistic relationship 
between the mister and servant. A variation of it was the ‘Particular 
Command Theory’ seeking to restrict the coverage of the theory to only 
particular commands dictating the very act which caused loss. The rise 
of vigorous mercantile class together with the changes brought in by the 
Industrial Revolution had made the possibility of direct command of the 
master to the servant remote, and gave rise to yet another variation. The 
liability of the master was extended to acts which might be taken as 
implicitly commanded by the master.^ 

Justifications for this extension were found in a widely phrases and 
maxims". Some of these were meaningless in as much as they did not 
enshrine a principle but rather announced a result. 


1 “For trespass and battery or wrongful entry into lands or tenements nay yet for 
felony or murder, the master shall not be charged for his servant, unless he did 
it by his commandment.” 

‘Doctor & Student’ (ed 1531) Chap. 42, Kingston v. Booth (1682) Skin. 288. 

2 Some thought it “more logical that the master should suffer for the wrongs of 
his servants than the strangers injured by them, because 'the master trusts the 
servants’ (Holt C. J. Hern v. Nicholas (1 Salk 289) (c. 1709; Pratt C. J. in Armory 
V. Delamirie (1772) I Stra 505. 

“No. man shall be allowed to take advantage of his own wrong”— 
Blackstone 1 Comm. 432. Some took refuge in the maxims like ‘Qui facit per 
alium facit per se’, and ‘Respohdeat superior’. The former could be justified, 
till the time command theory prevailed, the latter does not explain why the 
superior should answer it “does not enshrine a principle but rather announces 
a result.” 

(Kelboy v. South Eastern South Area Joint Committee 1932 Sc. 280 at 287 Pet 
Lord Keith.) 

Maitland’s explanation of the Maxims’ early history, P. &. M. ii, 533. 
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The truth is that a mixture of ideas has inspired many unconvincing 
judicial efforts to find a common basis for the maxim which has defied 
attempts at particularisation beyond the label ‘public policy’. 

This seems to be based on two principles : 

(i) That one who employs others to advance his economic interests 
should be placed under a corresponding liability for the losses 
incurred during the course of enterprise ; 

(ii) that the employer is in a better position to compensate the victim 
than the less pecuneous employee. There is also a Newtonian 
view, wherein the source of liability is found in the fact that 
“the master has set the whole thing in a motion” and should 
therefore be held liable. 

To some it is not as yet satisfactory. Prof. Winfield remarks® that 
“the rule would be an intolerable burden on the master”, but defends this 
principle on the basis “...that he often covers his risk by insurance”. 

One of the many exceptions to this doctrine of “Respondent 
Superior” . (Let the superior answer) is that the master shall not be liable 
for acts done by his servants in discharge of statutory functions. This has 
imported in our country as a point of common law-heritage, but in the 
course of its development in this country certain departures from its 
common law rigidly are noticeable. The object of this paper is to trace 
such departures in the post-Constitutional period. 

For this purpose the relevant case law has been broadly divided into 
two groups. The first group includes the cases where the common law 
exception has been followed with religious rigour, while the other group 
delineates new developments. 

First Group 

The view, as maintained under this group of decisions, is that a suit 
will not lie against the Government, for the wrongful act, done by a public 
servant, while exercising a statutory duty and not merely acting under the 
orders of the executive. The first important case was that of Moti Lai 
Ghosh v. The Secretary of State^, where it was laid down that no suit 
would lie against the Secretary of State, where the money had been paid to 
a wrong person by an order of a Magistrate under S. 517 of the Criminal 
Procedure Code. Similarly such liability was negatived for a wrongful act of 
a Deputy Collector in the performance of a statutory duty caused by 
error or benefit was caused to the Government for such an act®. In another 
case’ fresh evidence showed that the accused has been wrongfully convict¬ 
ed, but the Court held that no suit will lie against the Secretary of State as 


3 Winfieldon Tort, (Seventh cd.) p. 734. 

5 359. (359) (DB). (1535) I Cal. L, Journ 

6 (1935) Cal 12?, (131) (AIR v. 21) (D.B.) 

7 Mata Prasad v. Secreatry of State, (1931) Oudh 29 (31), (AIR v. 18) (DB) 
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the Government Officer was on a duty imposed by law. In the same way 
Madras High Court took the view that no suit for damages will lie against 
the Government for the wrongful arrest by the police officers as they were 
acting under a statutory authority®. 

In Ram Ghulam v. V.P Government^ Mr. Justice Seth observed that 
the suit is liable to fail on the ground that the alleged tortious act was 
performed in discharge of an obligation imposed by law. In another case 
their Lordships of the Patna High Court^° took the view that though the 
Government Treasury Officers have been negligent in cashing the cheques 
of a District Board, bearing the forged signatures of its Chairman, but the 
State of Bihar was held not to be liable for this negligent act of its officers, 
as they were performing their duties under a Statute. In a similar case it 
was again observed by the Allahabad High Court^’ that...“both the District 
Judge and the Nazir were functioning under certain provisions of law and 
in the performance of their duties. Their employer, the U.P. Government 
is, therefore, not liable for damages caused by their negligence”. 

Again, their Lordships of Patna High Court in another case said ; 

“Where the seizure of the goods by State Officers was not made 
under the orders of Government, but the officers had acted 
under the sanction or the purported sanction of the Essential 
(Temporary Powers) Act and the order made thereunder and 
the act of the officer in seizing the goods and selling them had 
not been authorised or retified by the State, the Government 
is not liable for the damage caused on account of the negli¬ 
gence of its officers in performing the duties entrusted to 
them by the Statute.”^- 

Similarly in Singhais’ Case/® Government was held to be immune 
from any liability as S. D. O was acting under a Statutory duty. In V. M. 
Wadi’s Case,^”* plaintiff was refused licence to run bis business continuously 
for three years, as he could not furnish some particulars. It was held, that 
the impugned act of the refusal to grant licence, was clearly an act purport¬ 
ing to have been done in the exercise of some authority conferred by law 
(viz S. 32L(8) Madras District Municipalities Act), and it could not be said 


8 (1942) Mad. 539, (549, 550) (AIR v. 290 (D.B.). 

9 AIR (1950) All. 206, Plaintiff's ornaments were recovered from another’s house, 
which were re-stolen from Police Malkhana. Plaintiff’s claim for indemnification 
in accordance with the principle of vicarious liability was not entertained. 

10 Distt. Board of Bhagalpur V, State of Bihar AIR (1954) Pat. 529 ( ) 

11 On Distt. Judge’s order some jewellery belonging to the minors was entrusted to 
the Nazir who was to perform his duties under Statutory authority, but his 
default and negligence resulted into the loss of jewellery— suit was dismissed 
under this exception, (Mohd. Murad I, Khan vj. U.P. Govt. AIR 1956 AIL. 75) 

12 State of Bihar v. Narain Prasad AIR (1963) Pat. 290. 

13 State of M.P. v. Singhai Kapoor Cband of Sconi AIR (1961) M.P. 316. 

14 V.M. Wadi v. Vyyawada Municipality AIR( 1963) A P. 435. 
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that the officer was guilty of the abuse of power vested, nor was there any¬ 
thing to show that in passing the order, he was actuated by malice or by 
extraneous or objectionable considerations. 


The latest and perhaps the most important pronouncement has been 
made by the Supreme Court in Kasturi Lai’s case,^^ where the _ plaintiff, a 
businessman from Punjab, was arrested by the Police Officers in U. P. on 
the suspicion that he possessed stolen property. On search of his person 
a large quantity of gold and silver was seized under the provisions of the 
Criminal Procedure Code. He was ultimately released but the gold was 
not returned in spite of the repeated demands of the appellant. The reason 
was that the Head Constable in charge of the Malkhana bad absconded to 
Pakistan with other valuables including the seized gold. The plaintiff 
brought a suit against the State of U. P. for the return of the gold or its 
money value. The evidence disclosed that the police officers had not 
followed the provisions of the U. P. Police Regulations in taking care of 
the gold seized from the appellant. 

The State of U. P. refused to pay any compensation for the loss 
suffered by the appellant. Two substantial issues arose between the parties: 
whether the police officers in question were guilty of negligence in the 
matter of care of the seized gold and whether the State of U. P. was 
liable to compensate the appellant for the loss caused by the negligence of 
its public servants ? 


The Trial Court favoured the appellant on both the issues and 
decreed the suit. The High Court of Allahabad reversed the findings of 
the lower court on the ground that the officers were not negligent in dis¬ 
charge of their duties. Stricily speaking, this was a question of fact wbicn 
the High Court answered in the negative. And that even if the officers 
were negligent, the State would not be liable for the loss of the gold. This 
was purely a question of law. The appellant obtained a certificate from the 
High Court, and filed an appeal in the Supreme Court. In its unanimous 
opinion delivered by Gajendragadkar, C. J., it was observed that ponce 
officers were grossly negligent in taking care of the gold seized from the 
appellant. On the second issue the Court held that the State of U. P. was 
not liable for the negligence of police officers in the exercise of its statutory 
pow'ers; and therefore the claim could not succeed. 


The learned, C. J., fully endorsed the distinction drawn by Peacock, 
C. jl ^in P. & O. case^® between sovereign and non-soyereign functions tor 
rpose of determining the extent of the liability of the State, nis 
ku) remarked that the principle of distinction as laid down in P ^ L 
^een consistently followed by all the judicial decisions in India. Wnn 
to the learned Chief Justice it is submitted that^' this assertion 


5) S.C. 1039. Kasturi Lal Ralia Ram Jain v. State of LT.P. 

Oriental Steam Navigation Co. v Secretary of Stale for India iu 
35, H.C.R. App. A I. 

Mst. Vidhyawati, AIR (1962) S.C. 933, 
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is not free from doubt. There has been dissenting voices raised as early as 
18S2, viz,, Hari Bhanjis’ case.^® 

While rejecting the contention of the appellant, that the principle of 
Vidvawati case should be extended to the present case, his Lordship distin¬ 
guished the two cases. Death due to the rash and negligent driving of the 
Jeep from the Workshop to the Collector’s residence in the Vidyawati’s case, 
constituted a distinct category of factual circumstances than the instant 
case, in which the'loss of gold was attributable to the negligence of the 
police officers in the exercise of their statutory functions. According to 
him, the former was clearly a non-sovereign function while the latter was 
essemiaily a sovereign function. This brings into lime-light the bewildering 
confusion, resulting from the distinction between the sovereign and non¬ 
sovereign functions of the State. One Chief Justice in Vidyawati’s case 
thought that the accident occurred in the course of sovereign functions, the 
ether Chief Justice in Kasturi Lai’s case took the view that it was not a 
sovereign' function and went to the extent of saying that this distinction 
between sovereign and non-sovereign functions, which is “clear and precise” 
have not been clearly emphasised in discussing the law in Vidyawaii's case. 

The aforesaid distinction it is submitted is almost impossible to main¬ 
tain in view of the ever-increasing area of the functions of the modern wel¬ 
fare State. Both the Judges realised this difficulty, whereas one brought a 
remedy from within fore corners of the judiciary by narrowing down the 
ambit of sovereign function through the test of “in the actual performance” 
while the latter adopted a handcuffed policy by merely making a recom¬ 
mendation to the Legislature to enact a law so as to avoid the confusion 
in this field. Dr. Alice Jacob commented that “The instant decision has 
retorted the pace of progress in this branch of law, which had refuted a 
fresh stimulus in the Vidyawati’s decision.”^® 

His Lordship in Kasturi Lai’s case has located the gulf, but refused 
to bridge it. 

It is still doubtful whether Legislation would be an appropriate 
remedy, as some think that “the legislation will not be an appropriate 
remedy to end the confusion and uncertainty in this field of law. Dr. Jacob 

further remarked that.“The continued adherence to a body of judicial 

precedents based on the English Common law immunity is anamolous,”^® 

The Second Group 

The decisions falling in the second group bring into picture three 
qualifications to the above exception : 

(i) that the immunity under this exception is available only for 
• ■ sovereign functions and not for the non-sovereign functions: 


18 Secretary of State for India in Council v. Hari Bhanji (1882) I-L-R. 5 Mad. 273. 

19 Alice Jacob. “Vicarious Liability of the Government in Tort” 7 JILL 247 (249). 
(!V65) 
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(ii) that a corporation can not take the advantage of this exception 
once its negligence is proved in the performance of some duty 
imposed by law; 

(iii) that the State can not negative its liability if the public servant 

, has not acted strictly within the ambit of the authority, given 
to him by the statute. 

The first was adumbrated in Maharaja Bose Case.®® where the plain¬ 
tiff was arrested and handed over to the Railway Police for alleged 
misuse of alarm chain. However he wa.s later on acquitted. A suit for 
malicious prosecution was filed. The defendants took refuge of the said 
exception on the ground that railway servants were acting under a statutory 
duty. On facts it was held that the plaintiff could not prove malice—an 
essential ingredient of malicious prosecution and hence the suit was dis¬ 
missed. But because of the force of arguments on both the sides and the 
peculiar facts, no order as to costs was made. It was further 
held that the State can not claim any immunity if it has engaged itself in 
a work of the nature of a private undertaking. Mr. Justice Mitter 
observed ; 

“.the immunity if any which is afforded in respect of acts 

done in exercise of power or duties under a Statute is confined 
to acts done in exercise of governmental powers. If the acts 
complained of are acts in connection with a private undertaking 
or an undertaking not in the exercise of sovereign powers, 

then there is no immunity.The fact that the Railway 

Act empowers the railway servant under certain circumstances 
to arrest without warrant or other written authority, a passenger 
does not afford immunity to the owner of the railway under¬ 
taking from the consequences of tortious act, on the part of 
its servant simply because the relevant statute gives that servant 
authority to act in a particular way.”®® 

His Lordship added, “It would be no defence to say that the 
servant concerned, was acting in the exercise of power given to him under 
a statute.”®® 

The second qualification is deducible from the two corporation 
cases. The first such case was Tiruveriamuttu Pillai’s Case,*^ where 
Plaintiff’s dog was killed by the servant of the Municipal Corporation in 
the belief that it was a stray dog. The Corporation firstly denied the 
charge, then justified it under S. 254 of the Tiavancore Distt. Municipali¬ 
ties Act P(X1I of 1916) and took shelter under the aforesaid exception. The 
Trial Court decreed the suit, but the Distt. Courts held that as the servant 
has acted in excess of his authority, the corporation is not liable. Mr. 
Justice Jagdisan in the Madras High Court remarked that the Corporation 
is as much liable in an action on tort as an individual, but there are 
conflicting theories on the legal basis of this liability, where the act of 


20 Maha Raja Bose v. Governor General in Council, AIR (1952) Cal. 242 (226 & 247). 

21 TiruveriamutI Pillai v. Municipal Corpoialion, AIR (1967) Mad. 230 (231 233). 
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the Corporation complained of is an ultra vires act. Prof. Salmond^- is 
of the opinion that the act of the servant or the agent of the Corporation 
is the act of the Corporation itself; and Prof, Winfield®® thinks. that in 
any event the Corporation is a joint tort feasor along with the agent or 
the servant. Prof. Goodhart®* has denied the liability of the Corporation 
for the ultra vires acts of its servants or agents. 

Adverting to the difference of opinion between Text Book writers, 
his Lordship observed : 

“Whatever difference of opinion there may be on the question of 
abstract legal doctrine as to how far an agent or servant of a 
Corporation can be said to act within the scope of his employ¬ 
ment in respect of a tort, which is ultra-vires to Corporation, 
there is consensus of authority for holding that a Corporation 
can be immune from liability in respect of torts brought about 
at its instance that the act was not intra vires the Corporation.” 

The learned judge added that “the defendant is liable for the unlawful 
act of having brought about the destruction of the plaintiff’s dog and the fact 
that the Municipal Council acted in excess of its statutory power was not 
a defence to the action but was only an aggravating circumstance.” 


22 Prof. Salmond on Torts (I2th Edn.) p. 65 observed: "It is commonly said. 

that if a Corporation goes beyond the limits set by law for its activities and 
enters noon any business or undertaking, which is ultra vires, it cannot be made 
liable for the torts committed by its agents in the course of business or under¬ 
taking - There is however no sufficient authority for any such exemption of 

Corporations.It is contrary to practical requirements, and has been 

rejected in numerous American decisions." At page 67 he further remarked : 

‘Every act done, authorised or ratified on behalf of the Corporation by the 

Supreme governing authority of that Corporation.is for the purpose of 

law of torts the act of the Corporation itself whether intra vires or ultra vires and 
the Corporation is liable accordingly.’’ 

21 Prof. Winfield at p. 82 suggested: 

"On principle the Corporation ought to be liable, and there was no reason 
to invoke the doctrine of ultra vires in this connection becauSe the liability of the 
Corporation is completely and rationally explicable without recourse to it. The 
principles and the only principles which need have been applied is this: If the 
Corporation expressly authorised X, to commit the tort, it should be liable 
together with X just as any other tort feasor would be liable, the fact that one of 
the tort feasor is a Corporation and not an ordinary person, is irrelevant." 

"If the Corporation did not expressly authorise X to commit the tort, it is 
liable if X were its employee acting within the scope of his employment, and it is 
not liable otherwise.” 

24 "A Corporation,” remarks Prof. Goodbart, "is not liable for torts committed in 
the course of an ultra vires enterprise because it cannot employ a servant to do 
the act, even if it were done rightfully”. Goodhart, 2, Camb, L. J. 
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Similarly in Mathura Municipality’s case,-® where the negligence of 
the servants of the Municipal Board, Mathura resulted into the breach of 
the pipelines, which w'ere not repaired in time even after the report and 
this water spread and persuted some houses including the house of the 
plaintiff. Mr. Justice Dhawan in the Allahabad High Court observed: 

“.If as a result of the exercise of Statutory functions by a 

Corporation a citizen is inconvenienced or his property is 
damaged, the Board will not be liable, provided it does not 
carry out its functions in a negligent manner. But the proviso 
is much vital where a statutory corporation like a municipal board 
is negligent in the manner of performance of any act authorised 
by statute it will be liable for any damage caused by it.” 

This attitude is in consonance with the tradition of treating govern¬ 
mental Corporations differently than the Government. Interesting light 
on this distinction is thrown b> a line of cases, where bye-laws made by 
the Corporations were judged for their reasonableness on the ground that 
the Corporations are less responsible than the Government. This is an 
implied admission of contempt in which the local authorities were held 
in Cl ntrast with the Government answerable to the parliamentary control. 

The third illustration may be given from a case, again, from 
Allahabad High Court'-® where two of the plaintiff’s motor vehicles bad 
been requisitioned under the orders of the District Magistrate and the state 
counsel raised the argument of statutory authority. Mr. Justice Dhaw'an 
observed : 

“The Distt. Magistrate was not performing any duty imposed or 
exercising any power conferred by law but was exercising a 
power expressly delegated to him by Government under S. 9 of 

the (U.P.R.M.V. Emergency Act 1947).His power is 

not exercised independently of the Government but under such 

conditions if any as may be specified in the authorisation. 

II how'ever government does not choose to impose any conditions 
and gives unlimited pow'cr to any officer, it can not escape 
liability for any tortious act committed by him.” 

Thus, a Government officer who requisites a motor vehicle under 
S. 3 of the impugned Act under the authority of the order passed by the 
State Government delegating its power to him, acts on behalf of and for 
the benefit of the Government, and docs not for the purpose of tortious 
liability, c.xcrcise any functions imposed upon him by law, but acts as an 
agent of the Government, which will be liable for his wrongful acts. His 


i5 Mathura Municipality V. Gopi Nath, A.I.R. (1962) All. 211. 

26 Prem Lai Singhania v. U.P. Govt, A.I.R (1962) All. 233. 

.Mr. Justice S.S. Dhawan observed; 

“The Distt. Magistrate in his misguided zeal abused the powers delegated to 

hint.he wanted to teach the appellant a lesson, as he (appellant) was 

Mispccied of being the sympathiser of the Sangh. He thus violated the funca- 
mcntal principle of freedom of thought, which includes, in the words 
Justice Home, ‘freedom for the thought that we have”. 
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'Lordship added that the: State can not avail the proieption of Ss. 3,4 
'10,11, as the officers had not done the act in good'faith, which is a necessary 
’ ingredient of these sections under the aforesaid. Act. “T^he drder of the 
i District Magistrate was mala fide, as he had abused the poWef.giyen to hi'm 
‘ under the Statute ;.thus State’s liability can;not be waiVed of.” 

’ This leaves the (Question of liability of similar cases, Where good 
’ faith is not a statutory defence, open. 

In another case from M.P High Court®’ where the Plaintiff who had 
' cut the logs frotn a tihiber was said to have viplated S, 202 of the Land 
■'Revenue Act, thus his timber was confiscated and a fine was imposed. This 
order was set aside by an order of the Board of Revenue which issued an 
order to the Revenue Officer to return the timber. But it'was not returned. 
A suit was filed against the State. It was contended on behalf of the State 
that the act falls within the ambit of the aforesaid exception.' While 
'■delivering the'judgement Mr JusticeGolvakar observed : 

....but if the order filing the plaintiff and confiscating the 

timber was set aside by the Board of Revenue with express direc- 
icion to return the timber, there was hardly anything left to be 
performed by the revenue authorities under any statutory 
provisions. The refusal to return or the inaction on the part 
of the revenue authorities in the matter, of returning the timber 
was not under any statutory provisions. It was thus a simple 
case'Where a State would be deemed to have held the property 
. through its officers for its benefits.” 

Thus the State was held liable. 

It is not clear from the report of the'judgment whether the 
■'doctrine cf good faith was pleaded in defence. In any event we can say 
'that'in the absence of any Statutory indication to the contrary, it shall not 
'be a good defence in respect of acts. 

A critical study of the aforesaid cases both from the High Courts 
and the Supreme Court indicate that though the weight of decisions is still 
on the side of the common law exception, yet the wind of change is blow- 
■ing. This deviation from the established principle can perhaps be attribu¬ 
ted to the adoption of the ideal of a “Welfare State” as envisaged by the 
constitution. State functions are not confined today to the maintenance 
•of peace and tranquillity in society, but it has engaged now in all the 
activities, including industry, public transport, and State trading, to name 
a few of them. Taking in view the provisions of tiirective Principles of 
State Policy which have been interpreted as the ‘instruments of instructions 
for the future Government” the State is discharging today many functions, 
bearing the nature of social responsibility. 

As regards the present problem, the courts in India have been held 
■enough to refuse the aforesaid immunity if they have found that the act of 


■7 Onkar Bahadur Singh v. State of M.P. AIR (1963) M P. 17^. 
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the public servant was not of a sovereign nature; or where the Corporations 
have been negligent in implementing the Statutory provisions; and similarly 
when the^public olScers have acted beyond their authority or lacked the 
jurisdiction. It will not be out of place to mention that the Law Commis¬ 
sion had recommended : . 

“The State should be liable if in the exercise of power conferred 
upon it or its employees, the power is so exercised as to cause 
nuisance or trespass or the power is exercised negligently or 
maliciously causing damage”.^® 

But the Draft Bill Government (Liability in Tort) Act 1965®* does 
not specifically provide for the responsibility of the State in respect of 
tort committed by public Corporation. This omission has undoubtedly 
brought some confusion in this particular field. 

In the light of the aforesaid discussion it is submitted : 

That the State should be liable, where the Statutory functions are 
conferred upon the employee directly and they commit tort in the exercise 
of such statutory powers; 

That the statutory authority as such should be no defence to a 
wrongful act done by the State or its employee if it is otherwise actionable 
as tort; 

That the State should be liable if in discharging a statutory duty, 
its employee acts negligently, or maliciously, whether or not discretion is 
involved in the exercise of such duty. 

That this liability of the State should be extended to the torts com¬ 
mitted by public Corporations. 


28 First Report of the Liabilty of the Stare in Tort i9S6 p. H, 

29 Introduced info the Lok Sabha on 31st Aug. *65. The Bill lapsed as it could not 
be passed ‘in three continuous sessions. Again introduced in the Lok Sabha oD 
22nd May ’67 



CEREMONIAL VALIDITY OF HINDU MARRIAGES 

By 

VlRENDRA KmiAR, B.A., LL.B., ADVOCATE, 

Punjab High Court, Chandigarh. 

Early records show that amongst the very primitive people, the 
family as such did not exist, and therefore, any concept of the marriage- 
tie was altogether non-existent. The survival of the certain primitive 
customs seem to point to a state of sexual-promiscuity, and the early 
ignorance of paternity, where the children were regarded as belonging to 
the group and not to a particular family.^ 

With the dawn of civilization, human societies have endeavoured to 
regulate the relations between the sexes through some type of marriage. 
Polyandry,® polygamy, and monogamy*’ have been the difieient stages in 
the history of the institution of marriage,* which show that under different 
conditions,'the family has taken different forms.^ 


1. The Mohabharata (Adi Parava), ch. 113, p. 122 refers to some former period when 
human beings lived a life of birds and beasts, devoid of all control, and this was 
put to an end by Swetaketu. son of Uddalaka of Uttara Kuru. 

A reference may also be made to the followings: Morgan: Systems of Consaguinity 
end Affinity;‘Me Clennan: Origin of Consanguinity and Primitive Conditions of 
Matrimony; Miragalia: Competitive Legal Philosophy; Bachofen: Antiquariseke. 
Briefe; Kohlei: Philosophy of Law; Fraser: Totemism; Lubbock: Origin of Civil¬ 
ization and Primitive Conditions of Man. 

2. The evidence of the existence of the state of polyandry is furnished by the 
aboriginal tribes which are still existent. Among the savage tribes of Australia, 
the recognition of blood relationship is through females and not through males. 
Property passes in the female line among some native tribes of Madagascar. The 
practice of polyandry has been found to exist in some of Eskimo communities 
among the Wahuma (Bahima) of East Africa and in Tibet. For instance, some 
African tribes observe the custom of Sorarate according to which where there 
are several sisters in a family, they all are regarded as the wives of the man who 
marries the eldest of them. 

3. Atkinson-Lang: The Primal Law, London, 1903: The primitive horde was a 
single family from which the young males were driven by the jealousy of the 
parents as soon as they had attained maturity. Westermark: History of Human 
Marriage, hoadort 1891. p. 40 {f : He views that the family, and not the group 
is the original basis of society, and that even where a group of a few families is 
found in association, it tends to separate in times of stress. 

4. Vinogradoff: Historical Jurisprudence, vol. I, p. 164: It is very improbable that one 
rigid course was followed by mankind in the historical development of the 
institution of marriage. He further opines at p. 167 that the marital unions are the 
outcome of sexual selection and restrictions. 

5. Sen Gupta: Evolution of Law, p. 54 ff. 
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• Marriage to-day is considered to be an; ancient, venerable,-and uni¬ 
versal institution. It changes slowly, but it does change. As it changes, the 
elements of the old are carried along as the new elements develop. On the 
one hand, this change contributes to the strength of the institutional structure, 
on the other, it produces new problems. As new reasons for marriage emerge 
in the process of cultural change, the corresponding new concepts develop. 

: But under whatever point, of view the, institution of marriageiis 
, considered, nothing is more striking than the inility of this institution-— 

, the tie of society,, apd the basis of civilization. Bentham conspicuously 
, remarks:® 

“It (the institution of marriage) has drawn women from the severest 
and most humiliating servitude; it has distributed the mass of 
corumunity into distinct families; it has created a v domestic 
magistracy; it has formed citizens; it has extended the views 
of men to the future through affection for the rising generation; 
it has multiplied social sympathies. To perceive all its benefits, 
it is only necessary to imagine for a moment what a man would 
be without that institution!” 

Thus, the utility of the institution of marriage to bring about-a 
. settled life in an organised .society cannot be gainsaid. .'However, while 
probing into its concept, we find jmsinly two schools of thought: one 
considered marriage as a purely civil contract, the other considered it as 
religious institution. 

# 

Sir William Scot., J., summarised the legal concept of marriage, as 
,he understood it, in these words 

•“The,opinions which have divided the world or writers at least on 
this subject, are generally two. It is held by some persons 
that marriage is a conract merely civil, by others, that it is a 
sacred, religious, and spiritual contract, and only to be so consi¬ 
dered. The jurisdiction of the Ecclesiastical court was found 
on ideas of this last described nature; but in a more correct 
view of the subject, I conceive that neither of these opinions is 
perfectly accurate. According to juster notions of the nature 
of the marriage contract, it is not merely either a civil or a 
religious contract; and, at the present time, it is not to be consi¬ 
dered as originally and simply one or the other. It is a contract 
according to the law of nature, antecedent to civil institution, 
and which may take place to all intents, and purposes wherever 
two persons of different sexes engage, by mutual contracts, to 

live together.It cannot be a mere casual and temporary 

commerce, but must be a contract at least extending to such 
purposes of a more permanent nature, in the intention of the 
parties. The contract thus formed in the state of nature, is 


(5. Beotbavoi Theory of Legislation, p. 21fi. 

7. Lindo v. Ballisario (1795) I Hag. Con. 216 at pp. 230, 231, and 232. 
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adopted as a contract of the greatest importance in civil institu¬ 
tions, and it is charged with a vast variety of obligations merely 
civil. Rights of property are attached to it on very different 
principles in different countries....In most countries it is also 
cloathed with religious rites, even in rude societies, as well as 
in those which are more distinguished for their civil and 
religious institutions.” 

Amongst the Hindus, from the very commencement of the 
Rigvedic age, marriage is a well established institution, and the Aryan 
ideal of marriage is very high®. The Athrva Veda enjoins the husband and 
wife i@ live in peace, and love like birds called Chakva and Chakai.^ Bolh 
should be happy enjo>ing the good in their life. Thus, and thus only 
would the house become a real home—a home for both of them, and then 
they may be blessed with capable and good natured issue.^® 

According to the Yajurveda: 

“For knowledge, wealth, power, food, and fame, and activity, and 
issue, they should try; he is samarat (endowed with virtue and 
power) and she is swarat (self-controlled knowing), protecting 
each other they should together make progress.”^^ 

“You are exalted like the head, protective, fixed in thought and deed, 
like the earth endowed with great endurance, and virtuous, 
attractive, the motive force of the home, may you be blessed 
with age, food, agriculture, activity, protection, knowledge, 
wealth and power.’’^’^ 

“Let all of us follow our wives,”^® 

Our great sage Manu proclaims 

“I hold your hand for Sobhagya, that you may grow old with me 
your husband; you are given to me by the Just, the Creator, 
the Wise, and by these learned persons.” 

She is enjoined to become paiurnuvrata^’^ The word ‘anuvrata’, as 
used in Athrvaveda, means one following the same principles. The wife 
is expected to follow the same principles as h«r husband.^® 


8. Mayne; Hindu Law and Usage, llth ed., p lOI. Sec also: Mandlik 396; Maha- 
bharata (Adi Parva'; Rigveda X, 85. 

9. Athrva Veda XIV. 2 64. 

10. Athrvaveda XIV. 2. 43. 

11. Yajurveda 13. 35. 

12. Yajurveda 14. 21-22. 

13. Yajurveda 15. 50. 

14. Manu Vra. 227. 

15. Athrvaveda XIV. 1.42. 

16. B. N. Chobc; Pnndp/es of Dharamshostra, p. 19. 
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In the Yajurveda^’ a question is posed : “Who is the giver of the gift, 
and who is the person to accept it ?” and is answered : “It is the love that 
gives and it is the love that takes.” Thus, it establishes the law of offer and 
acceptance as essential to marriage. It further lays down that it is the 
parties themselves that must contract. Nobody else has the authority to 
do it for them. 

As to the position of wife in the family of her husband, the Rigveda 
enjoins wife to be samrojyi or queen and empress towards the father-in-law, 
the brothers of her husband, and sisters of her husband : 

“Be thou mother of heroic children, devoted to the gods; be thou 
queen in thy father-in-laws household. May all gods unite the 
hearts of us two into one.”’® 

The familiar notion of the wife is proclaimed in Shathpath and Taitt- 
iriya Sanhita ; 

“The wife is verily the half of the husband.”’® 

“Half is she of the husband that is wife.”’® 

The Brahmnas even go a step further and declare : 

“He cannot perform a Yajna who is without a wife.” 

The Hindu Scriptures conceived of marriage as essentially a samskara- 
a sacrament,” and a permanent and indissoluble union between a man and a 
woman.” The objects intended to be secured by marriage are offsprings,” 
the due performance of religious rites, faithful worship (service), the highest 


17. Yajurveda 7. 48. 

18. Rigveda IX. 85. A reference may also be made to the followings: Manu III. 
55-76; IX. 95, 96, lOl 102; Yaju. 1.82. See also: Kamini Devi v. Kameshwar (1946) 
25 Pat. 58 at p. 63. 

19. Shathpath Brahmna V. 1. 6. 10. 

20. Taittiriya Sanhita 111. 1. 2. 57. 

21. See: Mayne: Hindu Law and Usage, llth ed., p. 101; Radhabinod V. Pal: History of 
Hir>dti Law, 1958, p. 372; Gooroodas Bancrjce: Law of Marriage and Stridhana, 
4th cd., p. 29. 

22. The matras in the Rigveda and in the Grihyasutrns emphasise the duty of 
steadfastness and fidelity of the wife. This symbolised by the wife being made 
to try on a piece of stone with a mantra signifying that she should be fixed as a 
stone in the house, and she is asked while taking the seven steps to follow the 
vrata of the husband. She is taken to see the stars, notably the pole star and 
Arimdhati as symbols of steadfastness, (Asv, Grihyasutras, Travancorc cd. p. 
25. 28) 

23. Taittiriya-Sanhita VI. 3. 10: He is free from debt who has offered sacrifices to the 
gods, who has begotten a son, and who has lived as a student with a teacher. 

Sec also the followings: Manu VI. 35-37; IX. 45, 106, 107, 137, 138 (Deliverer from 
Put): XI. 66; Yaju. I. 78; Appadarai cd., The Status of Women in South Asia, 11954) 
p. 133: The greatest impiety towards one’s ancestors is to be without posterity, 
and from that stems the moral obligation for children to marry. 
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conjugal happiness, and heavenly bliss for the ancestors and oneself, and 
they are all declared to depend on wife alone.^* According to Manu, the 
man who has not taken a wife has not fully perfected his personality and 
must be regarded as incomplete and imperfect. The Vedas and the Braha- 
manas have laid down the maxim that the husband and the wife are one in 
person.-® The purpose of the marriage is to create the large personality by 
breaking the walls of self. This is the journey on which a man is set when 
he is born, not in this birth alone but after pralaya and will end in moksha 
or the next pralaya. Manu further says that to be mothers are women crea¬ 
ted, and to be fathers men. Therefore, the Vedas ordain that dharama 
must be practised by man together with his wife.^® According to the 
Grihyasutras marriage is not a contract entered into by the two contracting 
parties, but a spiritual union, a holy bond of unity. The words addressed 
to the bride just after the saptapadi are : 

“Into my will I take thy heart, thy mind shall followmy mind.”^’ 

The Hindu Sastrakaras were especially particular about the marriage of 
women, though they also enjoined that every male should also marry, for 

“a wife is the very source of purushartlia, not only of dharmartha 
and kama, but even of moksha. Those who have wives, can 
fulfil their due obligations in this world; those that have 
wives, truely lead a family life; those that have wives can be 
happy; those that have wives can lead a full life.” 

(Mahabharata) 

It has already been submitted that according to Dharamsastras, the 
Hindu rairriage is essentially a sam^kara—a purificatory ceremony pres¬ 
cribed by the religion. The Sanskrit word ‘samskara’ is often translated 
into English as ‘sacrament’. It may, however, be pointed out that the term 
‘sacrament’ may not accurately bring out the true import of the Sanskrit 
word ‘samskara’. 

Shri P. S. Sivaswami Iyer observed 


24. Manu IX. 28. 64, 66—68; condemning Niyoga as only 8t for cattle; Manu V. 
159, 160 : wherein the chastity of wives is insisted upon despite one’s need for 
male offsprings; Jayaswal on Manu and Yajnavalkya, p. 231: The Code of Manu 
was a factor for raising its status to a sacrament—a moral ideal of the highest 
type. The Code rescued it from contract which in the last analysis resolved 
into a sale; Rigveda VII. 4, 7, 8, (condemning secondary sons); Sarkar Sastri; 
Adoption,2xxA p.47 : no spiritual benefit from secondary sons; Seshagiri 
Iyer J. in Meenakshi v. Muniandi, 38 Mad. 1148 at p. 1155 : it is at least fully 
three thousand years when all these anomalous sons were prohibited and the 
extreme purity of Hindu family life established. 

25. Manu XI. 45. 

26 In Mahabharata we find an interesting reference about a lady who practised 
hard penance till old age for attaining moksha, but could not succeed in attaining 
the ultimate bliss for reasons of not being sanctified by marriage rites. 

27. Apte : Social and Religious Life in the Grihyasutras, (1954), at p. 39. 

28. 1 M. L. J.—reprint Vol. 1 page 491. 
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“The word sacrament has had a varied history, and is fall of asso¬ 
ciation likely to mislead. The Sanskrit word simply means 
a purificatory ceremony presciibed by the religion. It sug¬ 
gests no idea of obligation or indissolubility. Whether the 
marriage relationship can be annulled or not would depend, 
not upon its falling within the denotation of the word 
‘samskara’, but upon express texts.” 

The sainskaras are sixteen in number beginning with the laying of the 
foetus (garbhadhana) and ending with the cremation of the body. Angiras 
cited in the Vdhava-tattava (p. 37) lays down : 

“As a portrait attains completeness gradually by several limbs 
successively painted, so is Brahminism in its complete form, 
attains by the performance of the several purificatory cere¬ 
monies.” 

There is, however, a divergence of opinion among the Smritikaras 
and Nibandhkaras as to how many of these samskars are allowed to women 
and Sudras. The.better opinion seems to be that most of them, including 
marriage, should be allowed to women and sudras. In case of the latter, 
however, the samskara should be performed without the utterance of the 
mantras. The above view of marriage received judicial recognition.““ 

Marriage is a necessary‘samskara* for all the Hindus, who do not 
choose to remain perpetual brahmcharis or sannyasins. According to the 
Hindu Scriptures marriage is a religious rather than a secular institution.®® 
It is not merely a contract: it is the rite of the marriage which creates the 
insissoluble religious tie between the husband and the wife. 

Now in the context of the present. study, what is important is to 
examine whether to constitute a valid marriage under Hindu law, perfor¬ 
mance of the ceremonies is essential. 

Our Hindu Smritikaras describe eight modes which are usually known 
as ‘forms’ of acquiring a wife. They are: BJahma, Daiva. Arsha, Praja- 
patya, Asura, Gandharva, Rakshasa, and Paisacha.^^ There is a well- 
known division of these eight into approved and unapproved forms. 

In the first four, the essence of the marriage is the transfer of domi- 
nion by gift (kanyadan) by the proper guardian for the marriage. In the 
‘Arsha’ rite, no doubt, there is a small consideration for the giving of the 


29. See the following cases : Venkatacharyulu v. Rangachar)fulu, 14 Mad. 316; 
Kameswara Sastri v. Veeracharlu, 34 .Mad. 422 aflirmed in Gopala Krishnamarju 
V. Venakatanrasa Raju, A.l.R. 1914 Mad. 432 (F. B.) ; Sundarabai v. Shivanarayan, 
32 Bom. 81. 

30. Golap Chandra Sarkar Shastri: Hindu Lav/, 6th ed., p. 116. A reference may 
also be made to the followings: Mayne; Hindu Law and Usage, 11th ed., 
p. 116 ; Radhabinod Pal: Hist, of Hindu Law, (1958) p. 372; Gooroodas Banerjcc : 
Imw of Marriage and Stridhana, 4th cd„ p. 29. 

31. See Manu III. 27—34. A similar description is also found in other Smritis. 
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IS sainsighi^ca^t that it’may be ignored and/JAay Jie treated as 
' not forming tj^econ^ideijat^^ |Qr,;the; transfer i. of ...the dominion' over the 
' girii" - ' ■ ... 


In the ‘Asura’ form, the dominion is acquired by purchase, while in 
; the^fGandh^fvat^l’ojpi, iMjs.thq.g^utual agreement ..xsPthe; rnaiden -with her 
• Iov?r.., In.thq ‘Kakshgsa’ form, the dominion is.obtained by:fo.rcej, while; in''" J 
. the‘Paisach'q! fprqi,.it is obtained by stealth or deceit., 

Manu prohibited the ‘Asura’ and ‘Paisacha’ forms ' of marnages for 
all varnas including Sudras. The first,six in the order enumera,ted by.. Manu 
are lawful for a Brahinana; the four fet'for a ^ashatViya; and the same four 
, except.the.Rakshasa;for ^.Vaisya.and a^Sudra^ • .. ; • 

‘ It may, hdweV6r;.bd'pdinted out jthhrnCne of the Sinritis lay down 
' fhe'Te'qhisite cCrhm'onie'SThdt,are tobe’perforroeti jh the solemnization of 
the marriage; Yajtidyalkya Smfiti, for instance, simply describes the neces- 
•'saryiqualifications for a bride 


“Without breaking (the rules) of studentship, let him marry a 
■ ... , ..woman .withiau^piQjous characteristiesj ,who has not belonged 

toanothermafiiiwhofislovelys who is not-a.' sapinda, and'"' 
who is younger (than himself)’’ 

. 'x j.iy' £-1 ■' ‘ ' 

. . Tn this'comext Dr. Jolly pointis’out in Uh Hin'dU Haw arid^ Custom 

• '.•.•-“The Smritis do not deal Ivith ’ iheactuki nuptial ceremonies because 

these things properly belong lo the sphere o|'t the .pribyasutras, 
'which dehl'wiiU the''partfcular usages of "the different Yedic-- 
schools. Thus, in Kamas 228, too, it is said that the sacrifice 
...^ in to the fire on. .the occasion of-the marriage: cetetnopy 'should 
^ .. be performed .‘yathasmriti!, what is explained in the Commentary 

by ‘Svagrhyaproktavidbina’. Yet occasional notices of marriage 
ceremonies in the Smritis as well as in the Ramayana and, Maha- 
. . bharatha and-elsewhere ■prove-that there'was a wide Consensus of 

■ • . opinion regarding them. -Thus, the giving away of the bride fin 

• ■ the midst of festivities to the bridegroom'(Kanyadan; Sampfa- 

dhana), the ‘-dextrarum jun'ctio' (Panigrah’ava), the "Vedic ■ mantras 
accompanying .theie ceremonies tPanigrahamkamahtra)/ the 
sacrifice into the fire and ihe three courses round the muptial 
fire, the seven ^teps together of the y.o.ung couple (saptadi), 

■ lakirigthe bride'home (vivaha), after which the whole ceremony 

' has beCn named, and other usages were,, universally observed 
hnd may bc traced to tbe'Vedic-age, and in some parts even to 
the hoary past of the Indo-Carnatic period and even at the 
. . p^r.esent day„they are widely observed.” ' . 


Our great Sage Manu seems to have laid down ‘Panigrahana’ and 
‘Saptapadi’ as the two essentials to a Hindu marriage, when he says:®* 


32. Yajnavalkya Smriti, Achara Adhyaya, 3-52, translation of Srischandra Visyranya- 
mitakshara, p. 91. 

33. Tagore Law Lectures (1928) at p. 118. 

34. Manu VIH. 227. 
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“The nuptial texts are a certain proof (that a maiden has been made 
a lawful) wife ; but the learned should know that they (and the 
•marriage ceremony) are complete with seventh step around the 
sacred fire.” 

Asvalayaua Grihyasutra first enumerates the eight kinds of 
marriages^® and then proceeds to slate the procedure^® to. be observed at 
the wedding, which implies that the procedure laid down therein applies 
to the eight kinds of marriages. 

Asvalayana Grihyasutra describes the ‘Saptapadi’ as follows:®’ 

“He then causes her to step forward in the north-eastern direction 
seven steps with the words, ‘for sap with one step, for juice with 
. two steps, for thriving of wealth with three steps, for comfort with 
four steps, fifth for the ofi'spring, for the seasons with six steps. 
Be friend with seven steps. So be thou devoted to me. Let 
us acquire many sons, who may reach old age.” ' 

Religious rites are necessary for all forms of marriages, including the 
unapproved forms. Baudhyana, for instance, states ; 

“If one has intercourse with a maiden, who is sleeping intcxicated 
or out of her senses (with fear or passion) and weds her after¬ 
wards, that is the rite of the ‘Paisacha.” (Emphasis mine) 

To the same effect are the observations of Vasistha, when he 

says:®* 

“If a damsel has benn abducted by force and not been wedded with 
sacred texts, she may lawfully be given to another man; she is 
like a maiden.” 

Supporting Manu, it is clearly emphasised by Vasistha and Yama 
that without the observance of the proper ceremonies, mere agreeme* 
to marriage does not confer the status of husband and wife. Accorj^-n 
to Vasistha, it is established that “mere agreement is defective and jg. 
of the two taking by the hand is indispensable.” In the same strain^jj. 
Yama :*® 

t 

“Not by the pouring of water, nor by the words of gift, is the r^ . 
of husband and wife formed, but it is formed by the if*™*' 
taking the bride by the hand and when they walk togelh the 
seventh step.” ^he 

Agreement simpliciter is merely the cause of dominion. Manu foi* 
instance, says:** 


35. Adhyaya I, Kandika 6. 

36. Adhyaya I, Kandika 7. 

37. Adhyaya I, Kandika 7, Sutra 19. 

38. Vasistha XVII. 

39. Quoted in 14 Mad. 316 at p. 319 

40. Manu V. 152. 
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“For the sake of procuring good fortune to (brides), the recitation of 
benedictory texts (swastyana), and the sacrifice to the Lord of 
creatures (Prajapathi) are used at weddings : but the betrothel 
(by the father or guardian) is the cause of (the husband’s) 
dominion (over the wife).” 

This text of Manu (as quoted immediately above) seems to be in 
direct contradiction to what is stated by him in Chapter VIQ, 227. This 
apparent contradiction is reconciled by Kulluka Bhatta when he states that 
after the ‘Kanyadana’ and the acceptance of the gift without the observance 
of the nuptial rites, the girl becomes subject to the rights and control of 
the husband, but she does not acquire the status of a wife until 'saptapadi* 
is performed as required hy Mauu in Chapter VIII, 227. 

Medhathithi commenting on Manu VIII, 227, says; 

‘^Dara means wife. The mantras used in the ceremony of wedding 
create a wife. The sacrament becomes complete by the use of 
those mantras. The twice-born alone can use mantras. As 
regards the marriage of Sudra, in his case there arc no mantras, 
but other rites apply excluding the mantras.” 

Nirnya Sindhu of Kamalkara Bhatta also supports the above view: 

“Even in Gandharva and other forms of marriager, giftjpreceded by 
pouring of water is insisted upon by Yaraa.” 

Yama remarks ; :: ., 

“A man is not to be called the husband of a girl-merely by pouring 
water in his hand or by declaring him her husband. But only 
by panigrahana ceremony and having taken seven steps with 
her.” 

Devala, after refering to the texts of Vasistha and Baudhyana, raised 
the question : 

“If a girl is not married with the chanting of mantras, she may be 
given to any other person in any kind of marriage. In that ease, 
what is the necessity when the girl is carried away by force, to 
make a special mention that in Rakshasa and Paistcha 
' marriages, she may be given to another man?” and replied; 

i “A girl who does not accept the man, who carried her away by 
force, as her husband, may marry again and it is immaterial in 
; those marriages whether she is purified by samikara or other¬ 

wise,” 

Narda as quoted in Madanaparijata,.say8 ;, 

“The mantras for marriages are considered to be essential to make 
a girl a wife and the seventh step taken "along with that girl in 
the culmination of that ceremony-” 

The same is emphasised in Apararka and Smritichandrika alto. 

From the aforesaid examination of the Smritis and Commentaries, 
it becomes quite evident that according to the Hindu Shastras, there are two 
formalities required to constitute a valid marriage : on# is secular 
viz., gift of the bride or ‘Knnyadana’ in the four approved forms, the transfer¬ 
ence of dominion for consideration in the *Asura’ form, and mutual consant 
or agreement between th# maiden and th# bridegroom i* the ‘Gandharva’ 
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form. ] These must be supplemented ,by the.. actual perf^rmarice .of- the 
marriage by going-thro,ugh the.form 'prescribed"by,'the. ‘Qfihyasutras’ of 
which-.the essential, elements are ‘pani'gr'ahaha’! and/saptapadi.’ In the 
case of‘Rakshasa’and '-Paisacha; forms alsp. there^shpuld .bp, -a nmrriage— 
rite -in the form prescribed by the’ Shasfras.^ .'Tipis js .'the r.eljgious ..element. 
Both the religious and secular elements are essential 'fot tie yalidityjof a 
marriagei' ' . i.' i • , -• 

,The same opinion hasieen expressed'by the' iexhbook wrifers;/such 
as .Cplebrook and,Strange, Sir'Ccoroodas-Banerjee,!^!'- 

As pointed out in the ‘Asvalayana GrihyasutfasV’the'^form of marriage 
prescribed by ‘sutras’ is subject to modification"by custbm ’of usage. The 
courts have gone to the length of holding that even ,‘sapatapadi' and ‘pani- 
grahana’ may .be dispensed with by custom, or. usage.'; ,If the .community," to 
■whichr’the 1 parties, belong, has modified by long established,usage the cere¬ 
monies prescribed by the ;Shastras’ and has adopted - nevYi forms and new 
conventions, they.rnusc be recognis.ed by the.courfs,. .The custom is “trans- 
cendant lavy”, according'to the'sages., But the ess,^ntia'-refinisite for recog¬ 
nition bfsuch'acdstbm'is,' whether it is caste custom or a sub-caste custom, 
of h custom of a particularTocality or of 'a 'family,'tha'W it must be suffi¬ 
ciently ancient and definite and the members of The caste or" sub caste or 
family muk recognise it as obligato.ry. It was clearly; emphasised by our 
Supreme Court in Saraswathi Ammal v. Jagadambal^^ case that the custom, 
be^re -it can be judicially , recognised, must -be ancient, certain and 
ireasonable, arid it cannot be, enlarged- beyopd The. usage, by parity of 
reason'- since it is usage that makes the .law and not. the reason, of the^ thing. 

... • . V ■ ^ ^ 

Thus, logically speaking, customs should not be left to the will of the 

caste or sub-caste to alter them at their will and pleaiure. This point,'jis 
•very well brought out in his celebrated judgment by Satyanarayan Rao J. 
of lyladfns High Court in Deivani Achi v. Chidambaram case ” ‘ 

- - in'this case, the plaintiff, a widower, of the. NattukoUai - Chetti 
community, intending to,undergo a mixed .marti^ge,., jo'ned-the 'Purobit 

Maruopu Sangham’ or Anti P’urohit Association four months ^before the 
'marriage. ' Theri'he m'arried a widow'of the Reddi caste in accordance with 
■ The sdlf-respecters’cult, which belong to the-Anti Purohit Association, and 
'only the Hindus are allowed into its fold. It was started recently, the first 
marriage having been performed according to that cull in'the yeaf 1929. 

The main object of the self-respecters’ cult or the Anti Purohit Asso- 
' ‘ ciatibn -was to' do away with practices, which according to them, were 
' fneariiiicless The only important thing-in such a marriage to do is to make 
it known at a meeting of many people that a pair has beCofne husband and 
wife. ' . .- - - 1 


41, 


.See Gooroodas Banerjce : Jflndu Law of Marriage^ and Stridhan, 5lh cd 


PP-,! 


I. 105:7^109. 
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But according to the original usage, it has been found on evidence 
that the form of marriage recognised by the Chettiar community is more or 
less the same as that observed by the regenerate classes: there is the tying 
of the ‘tali’ or ‘triumangalyam’, the agreement, the heman in which mantras 
are recited by Brahmins and all these are treated as essential requisites for 
a valid marriage. Similarly, in the case of the Reddism. the homan is done 
by Brahmins in the presence of the couple, and there are other observances 
v>hich have been found as forming part of the custom. 

After considering the various original texts and the prevailing customs 
and usages, the court categorically observed that it may be a laudable object 
to simplify the procedure applicable to marriages laid down by the Shastric 
law and custom, but it would be extremely doubtful if an association of 
persons of different sub sects, that is, a mere conglomeration of persons 
drawn from different sub sects of a caste, either could legislate themselves 
to lay down a procedure which results in a valid union between the two 
spouses, or could start a usage of their own so as to modify or alter the 
law laid down by Hindu Shasiras. Further the court held that a custom or 
usage in the present case is out of the question as the association was started 
recently, and the practice, even if it is assumed that it is obligatory, was not 
sanctioned by long usage. To quote Satyanarayana Rao J. in his own 
words 


“It will be a dangerous doctrine to lay down that a community, 
meaning thereby a definite body with the appellation of a sub¬ 
caste or caste should have liberty to lay down the requisites 
of a valid marriage without any statutory authority or even 
without the authority of a long-established custom or usage. 
It is perfectly open to a dissentient sect or community to secede 
from the sacerdotal authority. But it is not open to such a 
conglomeration of persons to alter the Hindu law and lay down 
of their own as if they possess legislative authority. In the 
matter of religion, in the matter of social habits, it is perfectly 
open to them to make any alterations or any deviations from 
the recognised form of Hindu religion and society. But to go 
further and say that they can also alter the personal law e. g., 
marriage or inheritance, from time to time in any manner they 
pleased, is to confer upon such a body legislative power for 
which there is no warrant either in Hindu law or elsewhere.” 

“The validity of a marriage has to be tested and determined in 
accordance with the provisions of the law governing the parties 
and not in accordance with the rules laid down by any asso¬ 
ciation or a society. If the caste has been able to establish its 
usage regulating the form and the requisites of a valid marriage, 
such a usage, being transcendent law, is obligatory and it is 
binding not only upon the parties but also on the courts, who 
are bound to recognise and give effect to the usage,” 

This view of Mr. J. Satyanarayana may be supported by the historical 
background, of the Special Marriage Act (Act 3 of 1872), 


44. AIR 1954 Mad. 657 at p. 668. 
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Gooroodan Banerjee in his Marr/flg-e o/jd Stridhana points, out that 
there are two sects among Brahmos; the Adi-Brahraos, who regard themselves 
still Hindus and deprecate all legislation on the subject of Brahmist 
marriages, and the progressive Brahmisls, who have no objection to declare 
that they are neither Hindus nor Muhammadans or Parsis, and who want a 
form of marriage not sanctioned by Hindu law or usage. The then Advocate 
General of Bengal was consulted, and he expressed a doubt whether the 
marriages performed in accordance with the procedure laid down by the 
progressive Brahmos would be valid, and the result was that they approached 
the Legislature for a simpler mode of effecting marriages. Consequently, 
the Special Marriage Act, 1872, was passed to cater to that need. The Act 
of 1872 has now been replaced by the Special Marriage Act, 1954. 

Thus, it maj be concluded that the only course open to persons, who 
do not want to recognise the Hindu law forms of marriage and are unable to 
establish a usage validating such marriages, is either to register the marriages 
under the Special Marriage Act, 1954, if they are agreeable to subject them¬ 
selves to the limitations imposed by the statute in that behalf, or, if they 
think that special legislation is necessary, it is incumbent upon them to 
approach the Legislature and have a law regulating their marriages placed on 
the Statute book. 

Very recently,^® DMK Government proposed to accord retro¬ 
spective legal recognition to ‘‘self-respect marriages”. It may be recalled 
that those couples, many of whom have been ‘married’for 20 years or 
more under the “Swayam Maryathai” procedure, have had the legality of 
their union put in doubt since 1953 when the Madras High Court decreed 
one such marriage in Deivptii Aclii v. Chidambaram Chetliur case*’^ performed 
by the Purohiti Maruppu Sangham (Anti-Brahmin Priests’ Association) 
as illegal. The proposed statutory reform would, rhus, benefit thousands 
of Tamilian couples in existence as well as in future. It may once again 
be pointed out that the self-respect marriage consists of a simple ritual— 
the bride and bridegroom exchange garlands and in some cases the bride¬ 
groom ties a ‘talisman’ round the neck of his bride. 

The doctrine of factum valet is also invoked to validate some of the 
defective marriages. This doctrine implies that a violation of rule, which 
regulates merely the matters of form, and is only directory in its nature, and 
does not go to the essence of a transaction, does not, if the act has been 
completed, result in its invalidity. Or, in other words, this doctrine enables 
to cure the violation of a directory provision or a mere matter of form 
but does not cure the violation of the fundamental principle or the 
essence of the transaction. 

The scope of this doctrine was explained by the Privy Council in the 
well-known case of Balusu v. Balusu.*’’ If there are certain essential 
ceremonies, which are necessary for a marriage, the non-observance of 
those ceremonies or religious rites cannot be overlooked by applying the 


45. Sec The Sunday Statesman, June 25, 1967, at p. 7, 

46. AIR 1954 Mad 657. 

47. 22 Mad. 398 at p 423. 
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doctrine of factum valet. The doctrine applies only where there is no initial 
want of authority or where there is no positive interdiction. If, according 
to Manu’s text, for instance, certain essential rites are necessary for a valid 
marriage, unless it is shown by custom that those ceremonies have been 
modified, it is imperative upon the parties concerned to observe the for¬ 
malities laid down by law. Non-observance of those rites cannot be cured 
by applying the doctrine of 'factum valet’. There are very many cere¬ 
monies connected with the marriage, which are more or less non-obligatory 
or directory. If those ceremonies are not performed at the marriage, the 
omission may be cured by the doctrine of ‘factum valet’. 

We may now consider the impact of the Hindu Marriage Act (No. 
25 of 1955) on the traditional ceremonial aspect of a Hindu marriage. 

In the Hindu Code Bill and the Bill as it emerged from the Select 
Committee, two forms of marriages were suggested : marriage between 
Hindus must be either a civil marriage or a sacramental marriage, and the 
requisite of a sacramental marriage, apart from other conditions, was 
that it must be solemnized in accordance with such customary rites and 
ceremonies of either party thereto as are essential for such marriage. 

However, the Act of 1955, it will be noticed, does not use the 
expression ‘sacramental marriage’. It simply uses the expression ‘Hindu 
marriage’^® in contrast to, what is inown as ‘special’ or 'civil marriage’, 
which can be solemnized under the Special Marriage Act, 1954 ‘Hindu 
marriage’ under the Act of 1955 more appropriately used in the context of 
ceremonial marriage, which can be solemnized in accordance with the 
requirements laid down in section 7, which runs thus ; 

(1) A Hindu marriage may be solemnized in accordance with the 
customary rites and ceremonies of either party thereto. 

(2) Where such rites and ceremonies include the saptapadi (that is, 
the taking of seven steps by the bridegroom and the bride jointly 
before the sacred fire) the marriage becomes complete and bind¬ 
ing when the seventh step is taken. 

A perusal of this section would show that a marriage contemplated 
by this Act in order to be valid marriage must be one which is solemnized 
in accordance with the customary rites and ceremonies of either party there¬ 
to and that such a marriage is complete and binding only when such cere¬ 
monies and rites are performed. Secondly, the expression ‘sacramental 
marriage’ is avoided presumably because of the very wide connotation of 
the expression ‘Hindu’ and the inappropriateness of emphasizing the sacra¬ 
mental aspect when the customary rites and ceremonies of one of the parties 
according to which a marriage is solemnized may not require any ceremonies 
insisted upon for a marriage which "was hitherto understood as a sacrament 
and a gift.*® For the same reason, it may be noticed, that though the section 


48 The expression ‘Hindu marriage’ is used when the Act lays down conditions 
for a Hindu marriage in Section 5, and speaks of ceremonies for a Hindu 
marriage in section 7 and Registration of marriage in section S. 

49. Malta, Principles of Hindu La\f, Ed. S. T. Desai, 13 th ed , at page 631. 
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emphasizes the importance oF the saptapadi, it does not insist upon the 
same because even under the original Hindu law the rule was that a marriage 
may be completed by the performance of ceremonies other than those 
referred to above where it was allowed by custom of the caste to which the 
parties belonged. 

In brief the whole position under the Act is that it is now 
competent to any two persons who are Hindus (as defined in Section 2) to 
solemnize a ceremonial marriage and all that is insisted upon for the pur¬ 
pose of solemnization of the marriage is that it must be in accordance with 
the customary rites and ceremonies of either party lo the marriage. The 
underlying object for this approach is stated by Mr. S. T. Desai, the learned 
editor of the Mulla’s Principles of Hindu Law, 13th ed., as follows 

“Persons belonging to different communities and different castes 
of Hindus have in some places in India different views respect¬ 
ing ceremonial observances and a different estimate of what 
are generally regarded as the essential rites and ceremonies 
which must accompany the performance of marriage. It is 
both just and reasonable, therefore, that the question of the 
requisite ceremonies must be adjusted in accordance with the 
custom and usage followed by them.” 

We may now pass on to review the case law^®, to find out the extent 
to which the judicial mind upheld or furthered the concept of traditional 
Hindu marriage under the Hindu Marriage Act, 1955. 

The concept of the Hindu ceremonial marriage came up for conside¬ 
ration, but only indirectly in the interpretation of section 17 of the Hindu 
Marriage Act, 1955, read with section 494 of Indian Penal Code. 

Initially, there has come to be projected two lines of thinking: one is 
represented by the decision of Andhra Pradesh High Court in Mutyala v. 
Subbalakshmi^^ (per Munikanniah J.) and the other by Jammu & Kashmir 
High Court in Phankari v; State^‘‘ (per S, M. Fazal Ali J.). The latter line 
of thought has been affirmed by our supreme Court in two cases: Bhaurao 
Shankar Lokhande v. The State of Maharashtra^^, and Kanwal Ram v. 
Himachal Pradesh Administration ^'^ 

In Mutyala V. Subbalakshmi case, one Brahmin Mutyala, during the 
subsistence of his first marriage with Subbalakshmi, contracted another 
•marriage’ with one Brahmin’s daughter—Saraswalhi. The so-called second 
‘marriage’ was, though, presided over by a Purohit yet no ceremonies inclu¬ 
ding that of saptapadi. were performed. Notwithstanding the absence of the 
performance of ‘saptapadi’. Munikanniah J. upheld the second ‘marriage’ as 
duly performed marriage, mainly on the following count: 


50. Ibid p. 638. 

50. For the purposes of the present study, we would confine ourselves in reviewing 
post-Act of 1955 cases. 

51. AIR 1962 Andhra Pradesh p. 311. 

52. AIR 1965 Jammu & Kash. 105. 

53. S.C. Crl. A. No. 178 of 1963 (Unreported). 

54. (1966) I S.C.J. 210. 
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“..-.When there is celebration or solemnization of a marriage which 
has been intended by the parties to be binding on each other 
and the form of it has not been wholly opposed or against the 
customs of the community or the caste to which the parties 
belong, the presumption that the ceremonies were complete 
and the marriage is legal arises as on the supposition that it is 
possible that after a consideration of the matters before it, the 
court can believe that the marriage-tie exists and has, there¬ 
fore, been proved. The reason is that the intention of the 
parties, when patent, is not to be easily negatived by merely 
taking into account subsequent denials of the parties or the 
willingness to take advantage of one’s own purposeful remiss- 

npcc ”B6 


With profound respect to the learned Judge, it is submitted that the 
whole reasoning is based on a wrong premise: it seems to have been 
assumed that since the non-performance of the ceremonies indicated in 
section 7 of the Hindu Marriage Act, 1955, would not make the ipso marriage 
facto void, and therefore, once it is proved that some sort of marriage took 
place, it could be presumed that the necessary ceremonies were performed. 
True it is, that there is a remedy open to the parties to the marriage to get 
their marriage either dissolved or to get a declaration that the marriage is a 
nullity, on the ground that it has not been performed in accordance with 
the provisions of the Hindu Marriage Act, 1955, but that does not mean tWt 
unless such proceedings have been taken, the marriage is a valid marriage. 
The learned Editor of the 13th ed. of Mulla’s Hindu Law has rightly 
observed;®® 

“The Hindu marriage contemplated by the Act is a ceremonial 
marriage and it must be solemnized in accordance with the 
customary rites and ceremonies of one of the two parties. 
Non-observance of the essential customary rites and ceremonies 
of at least one of the parties would amount to failure to solem¬ 
nize the marriage. A marriage not duly solemnized by per¬ 
formance of the essential ceremonies is, under the Act, no 
marriage at all." (Emphasis mine) 

Thus, it is clear that if a marriage is performed contrary to the pro¬ 
visions of the Hindu Marriage Act, it is not a marriage under the Hindu 
Marriage Act, not only when a declaration to this effect has been made in 
proceedings under this Act, but even from its very inception it is a 
no-marriage. 

From the Halsbury’s Laws of England the following passage may 
be noted :®^ 


55. AIR 1962 A.P. 311 at p. 320. 

56. At p. 603. 

57. Halsbury’s Lows of England, vol. 10, p. 664. 
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“A person already married who, having the intention of appearing 
to contract a second marriage, goes through a form known to 
and recognized by the law as capable of producing a valid 
marriage, is guilty of bigamy, although the second marriage 
even if it were not bigamous, would be otherwise invalid.” 

(Emphasis added) 

A perusal of this statement of law would show that the person who 
is already married having the intention of contracting a second marriage 
goes through a form known and recognized by law as capable of produc¬ 
ing a valid marriage. Thus, the essential condition is that the form of 
marriage gone through must be one which is known and recognised by 
law. 


Thus, in the instant case, both the parties to the intended second 
‘marriage’ were Brahmins, and ‘saptapadi’ has been regarded as the essential 
ceremony to be performed in order to make the marriage valid and binding 
under the Hindu law and under section 7 of the Hindu Marriage Act, and 
which has not been performed. Hence, it is submitted that the second 
‘marriage’ is ‘no-marriage.’ 

The case of Phankari v. State^^ is expressly dissented from Mutyala v. 
Subbalakshmi^^ case. Briefly stated, the facts of the Phankari case, are as 
follows : 

• Mst. Sansaroo was the legally wedded wife of the petitioner Phankari, 
and she lived with him for about two years. Thereafter, it is alleged, that 
he treated her with cruelty, and then turned her out of the house. Soon 
thereafter he contracted a second ‘marriage’ with one named Surmun. 
However, there is hothinjg on record to prove that the ceremonies essential 
for the existence of a valid marriage under Hindu law has been performed, 
yet it was contented on behalf of the State that all that was necessary to 
prove for the existence of a valid marriage was that • the petitioner had 
undergone some sort of a form of marriage. 

S. M. Fazl Ali, J. of J. & K. High Court, negativing this contention 
held that since there being no evidence at all of the ceremony of saptapadi, 
which , is an essential ingredient for a valid form of marriage both 
under Hindu law and the Hindu Marriage Act, and therefore, the second 
‘marriage’ was ‘no-marriage’ at all, and conviction under section 494 of 
R.P.C. could not be upheld. 

Specifically the same view has already been taken by the Division 
Bench of the Sind Chief Court in Mt. Kalan v. Emperor. Their Lordships 
of that Court have made the following observations : ' 

“We think it is necessary for the prosecution to prove that 
the form of marriage was a form recognised by or known to 
the law, otherwise it would be open to the prosecution by 


58. A.I.R. 1965 J.K. 105. 

59. A.I.R. 1962 A.P. 311. 

60. A.I.R. 1938 Sind 127. 
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mere assertion to constitute any mutual act on the part of 
the man and woman a form of marriage. For instance, taking 
an absurd example and the error in a proposition is often 
must easily and clearly shown by an absurd example, if the 
complainant chose to come forward and say that the man and 
woman held hands while, the man crowed like a cock and the 
woman clucked like a her, that was a “form of marriage”, 
would the learned Judge have accepted that assertion as 
sufficient ?” 


This view has been supported by a long course of judicial decisions. 
For instance, in Malan v. State of Bombay, Miabhoy, J., clearly held that 
in order that an offence under section 494 of I. P. C. may be committed, 
it is essential that all the ceremonies which are necessary to be 
parformed in order that a valid marriage may take place, ought to be per¬ 
formed and, ordinarily all these ceremonies would amountto a valid 
marriage but for the fact that the marriage becomes void on account of the 
existence of a previous wife. 


In Swapna Mukherjee v. Basanta Ranjan Mukherjee,^^ their Lordships 
of the Calcutta High Court have observed in context of the interpretation 
of S. 494 of I. P. C. that the second marriage must be a form of marriage 
recognised by law, otherwise it would be simply an adulterous union. 


This line of decisions has now been finally approved by the Supreme 
Court in its two latest judgments: in Bhaurao Shankar Lokhande v. The State 
of Maharashtra,^^ and Kanwal Ram v. The Himachal Pradesh Administra¬ 
tion.^'^ 


The facts, in brief, in Kanwal Ram’s case are as follows : 

One Sadh Ram was married to Kubja some time in 1940-41. The 
marriage between the appellant Kanwal Ram and Kubja is said to have 
taken place in September, 1955. By this time the Hindu Marriage Act, 
1955, had come into force and it prohibited the marriage of a Hindu during 
the lifetime of his or her spouse. The parties belong to a village in Himachal 
Pradesh among whom a customary form of marriage called Praima, is 
recognized. According to this form of marriage, the following ceremonies 
are essential : 


61. A.I.R. I960 Bom. 393. 

62. A.I.R. 1955 Cal. 533. The same view has been taken in the following cases: 
Dalip Singh v. Rex, A.I.R. 1919 All. 237; Congo Patra v. Emperor, AIR 1928 Pat. 
481. Empress of India v. Kallu. ILR 5 All. 2J3; Badal Aurat r. Queen Empress, 
ILR 19 Cal. 79 and Sivarama Suppu v. State, ILR (1962) 2 Ker. 89. 

63. S C. Crl. A. No. 178 of 1963 (unreported). 

64. (1966) I.S.CJ. 210. 
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First, some aganatic relation of the bridegroom goes to the bride’s 
house and offers her. “suhag.” Thereafter, a relation of the bride who is 
called brings her to the house of the bridegroom. There at the 

door of the house of the bridegroom, coins are put in a pot and then Puja 
and Katha are held. The bride then picks up the pot and taies that to 
family hearth and bows there. Then she makes obeisance to the father-in- 
law and the mother-in-law and other elders in the family. Lastly, with 
feasting the ceremonies end. If one of these ceremonies is not performed, 
then the marriage is not complete. 

In the instant case, except the ceremonies of offering suhag and of 
bringing the bride to the house of the bridegroom by Ptainu, no other 
essential ceremony, which we have referred above, has been performed. 
So the question arose : whether the second marriage of Kubja, that is to 
say, between Kubja and Kanwal Ram, has been proved. 

Supreme Court, following its earlier decision in Bhaurao Shankar 
Lokhandt’s case that a marriage is not proved unless the essential ceremonies 
required for its solemnization are proved to have been performed, held 
that since the evidence of the witness called to prove the marriage cere¬ 
monies, showed that the essential ceremonies had not been performed, and 
therefore, the alleged second marriage is no marriage, and thus, conviction 
under S. 494 of I. P. C. could not be justified. 

The words employed ‘any marriage solemnized’ in sections II and 12, 
and ‘marriage’ in section 17 of the Hindu Marriage Act, 1955, or ‘marries’ 
in section 494 of I.P.C., 186U, clearly contemplate some form of marriage - 
a form, which is recognized by law. And it ought to be so, for otherwise 
there would be hardly any difference between concubines and a lawful 
marriage. The Legislature has not made any provision for punishing a 
person who keeps merely a concubine even when his or her first marriage 
is subsisting. 

It may be remarked that this repeated emphasis on the form of 
marriage recognized by law, saves us from the unfortunate development that 
had been caused in Soviet Russia by the sanctioning of de-facto marri¬ 
ages by the Code of 1926.®® 

However, a distinction should be drawn between the validity of 
marriage itself on grounds personal to the parties and the formal cere¬ 
monies that are required to be performed to make a marriage complete. 
Where the necessary ceremonies have been performed, the marriage is 
complete though it may not be legal where certain other conditions impo^d 
are not fulfilled. In order to attract the provisions of section 494 of I.P.C., 
it is not necessary for the prosecution to prove that the second marriage 
was a valid one, nevertheless, the prosecution has got to prove that the 
form of marriage is a legal one. 


65. See Arts. 1& 3. 
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An interesting argument is raised that since the word employed by 
our Legislature in the provisions of section 7 of the Hindu Marriage Act is 
simply ‘may’ and not ‘shall’ which appears to give the impression that 
solemnization of marriage in accordance with customary rites etc., is a 
matter purely of choice or option, and it, therefore, may not be performed 
at all to cause a binding marriage,®® 


To this it can be replied, especially now in the light of the S.C. 
decisions in Bhaurao Shankar Lokhande and Kanwal Ram’s cases that the 
word ‘may’ qualifies the expression ‘either party’, so as to mean that the 
ceremony or rite to be observed is optional only to the extent that it may 
be customary to either party: it is not essential to perform all the 
ceremonies and rites customary to both the parties. 


Another interesting problem is posed which may be stated as follows: 
from the perusal of the section 5 of the Hindu Marriage Act, 1955, which 
lays down ‘conditions for a Hindu marriage’ read with sections 11 and 12, 
which deal with void and voidable marriages, and secjions 17 and 18, which 
provide punishments for violation of certain grounds, it is quite evident that 
none of these relate to ceremonies and rites, and therefore, should a marriage 
be solemnized without performing any customary ceremony or rite of either 
party, it would be neither void nor voidable under the Hindu Marriage 
Act, 1955. To further support this view, it is argued that had the Legis¬ 
lature intended to make the performance of ceremony or rite as a condition 
precedent for the validity of a marriage, they would certainly have specifi¬ 
cally mentioned that non-performance of such ceremony or rite would 
result in making the marriage either void or voidable under sections 11 or 
12 of the Act of 1955, or atleast penal under sections 17 or 18.®^ 


The problem raised as above can be answered on two counts J 

First, as we have already observed, that the validity of a marriage itself 
on grounds personal to the parties should not be confused with the formal 
ceremonies that are required to be performed to make a marriage complete. 
The performance of the marriage itself is something distinctly apart from 
the conditions under which such performance can take place. Considered 
this way, section 5 of the Act, which lays down the conditions for a Hindu 
marriage, has no bearing at all on section 7, which relates to the necessary 
ceremonies and rites for the performance of the marriage. 


66- See M.L. Jain, Validity of Hindu Marriage Solemnized Without Performing Any 
Customary Bite or Ceremony, A.I.R. 1961 Journal, 84. In para 7, Mr. Jain holds 
the view: It is evident from the language of the section (that is, section 7 of 
Hindu Marriage Act, 1955) that performance of saptapadi is optional and it need 
not be performed at all to cause a binding marriage. This assertion is made by 
interpreting the word 'may’ as qualifying the term ‘ceremony’ and not ‘either 
party, for he holds that the word‘either party’is explicit and quite sufficient in 
itself to connote that effect. 

67. See: A.I.R. 1961 Journal, 84 at p. 85, para 13. 
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Second, from the perusal of the section 4 of the Hindu Marriage 
Act, 1955, which states the extent of the over-riding effect of the Act, it is 
evidently clear that the Hindu law relating to marriage amongst the Hindus 
in force immediately before the commencement of the Act of 1955 does 
not stand abrogated in its entirety. Accordingly if in regard to any matter 
concerning Hindu marriage, no provision is made in the Act then the 
prevailing rule, provided it is not inconsistent with any of the provisions 
of the Act, shall continue to be the law enforceable by the courts. The 
law relating to the solemnization of the Hindu marriage, of course subject 
to section 7 of the Hindu Marriage Act, 1955, is one such instance, where 
the old law still continues to be in force. 
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RE-MARRIAGE AFTER DIVORCE UNDER HINDU 
Marriage act, 1955 

By 

Amrit Pal Singh b.a., ll.b. * 

Under Hindu Law, marriage was indissoluble and divorce was allowed 
in a few communities under custom. That there is a social interest 
in the preservation of the institutions of marriage and family and 
that they are the most sacred human institutions cannot be denied today. 
But it is also recognised these days that as there is a social interest in- the 
preservation of the institution of marriage, similarly there is a social interest 
in breaking the family where marital harmony does not, cannot and will 
not exist.^ All Hindu marriages can now be dissolved under Hindu Marr¬ 
iage Act, ! 955, whether performed before or after its commencement; so when 
a decree of divorce is passed, the parties to the decree can marry again and 
Section 15 of the Act lays down that when a marriage has been dissolved by 
a decree of divorce it shall be lawful for either party to the marriage to 
marry again. There is a proviso to section 15 to the effect that it shall 
not be lawful for the respective parties to marry again unless at the date of 
such marriage at least one year has elapsed from the date of the decree in 
the court of the first instance. 

From the above it is clear that Section 15 is applicable only to the 
cases where the decree of divorce is granted under Sections 13 or 14 of the 
Act. It has no effect on the decree granted under sections 11 and 12 for 
declaration of void and voidable marriages and the parties under these cases 
can remarry immediately after the decree is granted- It is only 
after a lapse of one year of the decree of the first instance, that the 
parties where marriage is dissolved can marry again. A decree of divorce 
may be granted b) the court of first instance, or it may be granted in appeal 
where the trial court has refused to grant it. or the decree granted by the 
trial court may be confirmed in appeal or there may be no appeal at all 
against the decree of the trial court. In all these cases the period of one 
year is to be computed from the date of the decree of the court of first 
instance. But, it is not clear that in case of decree granted under Section 
14 where the decree is granted with a condition that it shall not operate 
until after the expiry of three years from the date of marriage, the period 
of one year shall be computed from the date when the decree becomes 
effective or from the date when the decree was granted by the court. It 
may be contended that the period of one year should be computed from the 
date the decree becomes effective, otherwise the directives of the court would 
be rendered nugatory. 


* Mr. Amrit Pal Singh is our LL.M. {Part I) Student. 

1. See Paras Diwan: Hindu Law of Marriage, Divorce and Alimony, (1955) 
18 S.C.J. 261. 
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There was no provision in the Hindu Marriage and Divorce Bill, 1952 
for any period after lapse of which the divorced persons may marry again. 
However, the Joint Committee recommended : 

“A total period of one year from the date of divorce should more 
than suffice for the purpose of preventing remarriage with 
undecent haste and it is not necessary that the period of one 
year should be computed differently in the different cases speci¬ 
fied in this clause. The clause has been ameded accordingly.” 


Thus, the rule is formed on the principle that it is contrary to public policy 
and good morals that persons whose marriage is dissolved should be per¬ 
mitted to remarry some other person with undecent haste and aiming at 
ensuring that divorce is sought as an extreme remedy and not for the sheer 
purpose of marrying some other persons.^ 


Now, the question which arises is what are the basis for providing 
a period of atleast one year before a divorced person can remarry and if the 
second marriage is solemnised before the expiry of the specified period of 
one year the marriage shall be void or otherwise. Similar provisions can 
also be found in other systems of law. 


A Mohammadan marriage is not finally dissolved for all purposes 
immediately on death or divorce but even after such dissolution, it continues 
to be effective for certain purposes during the period of iddat. The main 
object of iddat is to decide the paternity of a possible child of the union 
and to avoid confusion of parentage. But it is also intended to be a mark 
of respect for the husband.”^ A marriage with a woman before completion 
of her iddat is irregular, not void. The Lahore High Court at one time 
treated such marriages as void^ but in a later decision held that such a 
marriage is irregular and the children legitimate.® But these provisions of 
Muslin Law are only applicable to the wife and not to the husband. 


However, if the principle to find the paternity of a possible child is 
applied to the Hindu Marriage Act, it is not applicable in the strict sense. 
Moreover, the period of one year is too much for this purpose. Also, in 
case a party obtains a divorce under section 13(i) (ix) on the ground of non- 
compliance with the decree for restitution of conjugal rights, a period of 
three years of living apart would have lapsed. Similar is the case when the 
divorce is obtained under section 13(i) (viii) after the passing of decree of 
judicial separation, the party has not resumed co-habitation within two 
years thereafter. 


2. Mulla, Prindplej of Hindu Law p. 696. 

3. Bail, I. 352 : Hed, 128, 130. 

4. Jhandu vs. Met; Hussain Bibi (1923) Lai. 

5. Muhammad Hayat vs. Muhammad Nawaz (1935) Lab. 
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“When Section I3(i) (ix) has provided sufficient period viz. two years 
for locus panitentiae for the parties to live together, and it has not happened, 
there is no good reason why a further period of one year should lapse after 
the dale of the decree for divorce.” Though in other cases in which divorce 
may be granted under section 13, there may be justification for requiring a 
period of one year to elapse from the date of the decree for divorce in the 
court of the first instance, there is no such justification in a case where non- 
compiiance with a decree for restitution of conjugal rights is made the 
ground for granting divorce.’’® 

The provisions of this section are similar to section 57 of the English 
Matrimonial Causes Act. i857 (20 & 21 vie, b5) which provided that after 
the expiry f f the time limited for appeal against the decree dissolving a 
marriage, but not sooner, it shall be lawful for the respective parties to 
mac'y again. A second marriage contracted within the time limited by the 
above provision was totally void.' The capacity to remarry after a divorce 
decree is now controlled in England by section 13(i) of the Matrirnonial 
Causes Act 1950 (14 Ge 6. C.25), which states that where a decree of divorce 
has been made absolute and either there is no right of appeal against the 
decree absolute, or, if there is such a right of appeal the time for appealing 
has expired without an appeal having been presented, or an^ appeal has been 
presented but has been dismissed, either party to the marriage may marry 
again. English Law regards the decree absolute to be the final decree in 
the suit and till such decree is passed the marriage between the parties 
subsists.® 


However, the Hindu Marriage Act, does not provide for a decree 
nisi' and an absolute decree. Under the Act, a decree once passed is abso¬ 
lute unless it is revised in appeal. 


Another enactment in India carrying provisions similar to those of 
Section 15 of the Hindu Marriage Act may also be considered. S^tion 30 
of the Special Marriage Act, 1954 states ;-“Where a marnage has been 
dissolved by a decree of divorce and either there is no Jjght of appeal 
against the decree or, if there is such a right of appeal the time for appeal¬ 
ing has expired without an appeal having been presented, or an appeal has 
been presented but has been dismissed, and one year has elapsed thereafter, 
but not sooner, either party to the marriage may marry again. The words 
‘but not sooner’ show that the time limit set in regard to remarriage by 
either of the parties is imperative and that before the expiry of the period 
the parties will not acquire the requisite capacity to TQmzrry and^ ^ 

second marriage by either of them will be unlawful and void. Sitnilar 
provision contained in Section 57 of the Indian Divorce Act, 1869, which 
contained the words “but not sooner” before the prescribed limit of six 
months after the expiry of which the parties to the marriage could re¬ 
marry. 


6 . 

7. 

8 . 
t. 


;cj 1961. 93. 

1863) 3 Sw and Tr. 223 : 164 ER 1259. 

lalsburys laws of England, v 12, p 410 to 911 

furner v. Turner AIR 1921 C 517 ; Jacson(1912) 34 All. 203. 
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Article 250 empowers the Parliament to legislate on any matter in 
State list when a proclamation of Emergency, under Articles 352, 356, and 
360, is in operation. When such Emergency is there, the Constitution 
may assume the Unitary form. 

The Constitution has also accepted two features of pre-independent 
India, which m practice secure acministrative unity throughout the 
country. 

(i) The Central Services of highly trained Civil Servants, like 
I.A.S. be'ong to a single cadre. 

(ii) The Union controls of finances through direct collection of 
certain taxes, auditing of the State accounts, the direction on 
the expenditure on planning and development. 

In substance, therefore. Parliament has an effective legislative 
control over the whole country. 

11. Restrictions on Parliamentary Sovereignty 

In Great Britain Parliament is sovereign. Acts of the Parliament 
cannot be challenged in any Court. In India it is the Constitution which 
is supreme. 

The powers of the Indian Parliament are restricted in many 
respects : 

(i) The part III of the Constitution contains the Fundamental 
Rights. These rights are justiciable in the Courts. 

Any law, which includes any Ordinance, order, bye law, rule, 
regulation and notification etc., can be questioned in the 
Courts if it takes away or infringes the Fundamental Rights 
or if it is otherwise ultra-vires of any of the provision of the 
Constitution. 

The Judiciary, Supreme Court at its apex, is exercising vast 
powers for upholding and safeguarding the constitution, is for 
all purposes, independent. 

(ii) Though the American type of Presidential Government was 
rejected in India by the_ Constitutional Assembly, yet the 
President in our Constitution is vested with vast powers. 
He is not removable except by the process of impeachment. 
In Emergency, President exercises extra-ordinary powers and 
authority in several matters. In his supraministerial powers 
he can dismiss the Ministry which has lost the confidence of 
Parliament, to dissolve the House of People, if in his opinion, 
the House has lost the confidence of the people. 
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Thus, the Constitutiou of India envisages composite machinery in 
which Parliamentary democracy has to function within the framework 
provided by the Fundamental Rights guaranteed to the citizens and by 
the Presidential authority responsible for upholding the Constitution and 
securing the defence of the country. 

III. Actual Functioning of the Parliamentary Government 

Parliamentary democracy in our country has been in operation for the 
last 18 years. Its most remarkable feature hitherto has been that the 
Parliamentary Government has functioned under one-party rule that of the 
Congress. There are many reasons for this, the main reasons being: — 

(i) Ihis is a matter of historical accident. It had an over-whelm¬ 
ing popular appeal because of the fact that it had succeeded in achieving 
freedom. 

(ii) Indian masses are so credulous that when they stick to one 
thing, they never think of renouncing that thing even if it 
may become harmful. 

(iii) Dominating character of the Congress Party. 

This one-party system has in many ways saved and harmed the 
country. 

IV. Circumstances Undermining Parliamentary Democracy 

Looking at the hard facts, we will find that several countries in the 
world failed in developing Parliamentary forms of Government or had 
to give them up, due to certain well defined pressure. The recent examples 
are of Nigeria, Congo, Upper Volta, Pakistan and Burma, etc. 

These circumstances which undermine the Parliamentar democracy 

are:— 

(i) External danger 

(ii) Internal disintegration 

(iii) Over-powering ambition of the ruling classes. 

When there is a pressure of actual or threatened danger to national 
existence, the normal function of the Parliamentary Government becomes 
inadequate, and the executive has, of necessity to assume large powers. 

The internal disintegration is more insidious one, which cripples 
democracy, in Congo, we see ‘tribialism’ in its primitive form. In USA, 
it takes the form of ethic conflicts, in India Hindu-Muslim conflicts or 
linguistic and regional jealousies. 
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In some countries, the ambition-pressure of the ruling classes under¬ 
mines or over-throws parliamentary democracy by fomenting tension in the 
name of danger from neighbouring countries or economic inequalities or 
exploitation. Under such circumstances, military dictatorship or authori¬ 
tarian rule is easily imposed on the people. 

These considerations show that democracy, as a way of life has to 
arrest these circumstances with patience and courage. In so doing, the 
forms and processes of democracy might undergo a change from time to 
time. However, they would not endanger parliamentary democracy if four 
conditions are fulfilled : 

(1) the central values which make for fundamental freedoms are 
respected by the government and the political parties; 

(2) the Government remains responsive to public opinion, expressed 
freely in the Parliament and outside; 

(3) the psychological barriers fostering “tribalism” are progressively 

broken down by public opinion as well 'as by constitutional and law and 
order process; and _, 

(4) Economic advance is secured, not through biireaucratic agencies, 
but in a way which would enable the'people voluntarily to participate in 
adventure v/ith enthusiasm and vigour. 



POVERTY AND CRIME 

By 

G. L. Sadana* 


In discussing poverty as cause of crime we deal only with segment 
of criminals for few of the big-time criminals, whether professional or 
white-collar moguls were ever made criminals by poverty. 

Poverty alone and per se is seldom a cause of crime. This is 
proved by the courage, fortitude, honesty and moral stamina of thousands of 
parents who would rather starve than do wrong. They inculcate, 
this altitude in their children. Even in stagnant neighbourhoods, 
where poverty and miserable housing conditions prevail, crime and 
delinquency in a large number of residents is not present. It is true that 
lawlessness is much to be found there but most of the children in these 
areas certainly grow up good citizens. 

Economic crises may be considered responsible for many crimes 
other than those of violence (though there may be some cases of violence), 
but it is not true that hunger alone is driving force behind these offences. 
Such crimes have economic basis because those who commit them are not 
satisfied with their meagre income from lawful pursuits. Thus broadly 
speaking, economic causes are the most potent for the commission of petty 
traditional crimes. 


Studies have shown that the congestion of poverty-stricken areas and 
lack of adequate recreational facilities have developed a semi-delinquent 
attitude on the part of many youngsters. They are proud of their 
rowdyism and toughness. These botch potch areas attract disorganised 
persons as residents. 


It is annoying and depressing to be poor. It is painful and 
monotonous to go through life forced to be a victim of a sub-standard of 
living. Yet millions know nothing but that monotony and misery and 
have nothing to live on in the case of a long extended illness, death of a 
bread-winner, or a serious accident or loss of a job. 


* Shri Sadana is our LL.B. Student. 
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Neither poverty nor delinquency respects geography. Regardless 
of where they live, many poverty-stricken children hover between 
delinquency and a life for moral upright behaviour. This is true because 
it is a daily experience of the poor to contrast their economic lot with 
the good fortune of those who enjoy good food, good clothes, an 
occasional movie, perhaps a car and a ‘date' with a girl. Their thoughts 
invariably run to self-pity or envy resulting in frustration and bitterness 
and precipitation of delinquency. This is the effect of destructive influences. 


Inadequacy, frustration, and emotional insecurity play an important 
part in delinquency but poverty-stricken homes are very drab places to 
inspire socially acceptable behaviour, especially when children from such 
homes come in contact with poor frustrated individuals living in the 
same neighbourhoods who resent any display of wealth or comfort on the 
part of more fortunate people. For example, the display of wealth, as 
shown in the movies, builds up resentment within certain individuals who 
feel they can never hope to obtain such comfort. It may be argued that 
poverty alone does not force a person to commit a specific crime but it 
does produce the conditions most conducive to crime, both personally 
and socially. 


It is envy and ambition, rather than hunger, that stimulate many petty 
crimes in the same way that greed urges on big-time criminals. It is not 
the lack of clothing but perhaps the lack of expensive clothing that tempts 
hundreds of girls, for e.xample, to become prostitutes. 'We may say the same 
thing about 16—21 year old group of boys who are tempted for stealing 
automobiles. Obviously economic conditions lie at the base of such crime. 
Many are due in part to sex. In most cases these young hoodlums want 
money and cars to make an impression on their girl friends. 


The eradication of poverty is not an easy task but its presence is 
tragic. Economic insecurity, under-nonrishment, lack of necessary medical 
care, and clothing are bound to create attitudes dangerously close to 
incorrigibility. There is no wonder that delinquency and crime are so 
frequently associated with poverty. Perhaps the most we can admit is that 
poverty is a concomitant of much crime. 


There is convincing data to show that crime goes up in times of easy 
money, depression or unemployment. Steady employment is important 
in a healthy society, unemployment brings apprehension, sickness, frustration 
and poverty. The number of unemployed men who arc tempted to 
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commit crime cannot be ascertained. Nor do we know how many criminals 
and delinquents are unemployed. Only after they are apprehended and 
questioned are we able to count them. These, of cource, are the small- fry 
or criminals by accident who turn to petty crime because of dissatisfaction 
with their economic lot. Big-time criminals manage to stay employed. V/e 
can at least be certain that a man’s relation to his work must have attention 
of those who would prevent crime or by those who would restore him to 
a normal social status in the community. 

How about the relationship between the lack of a job and a delinquency 
on the part of a boy not long out of the class-room ? Lack of work, 
particularly with young persons may lead straight to stealing or inmorality 
for no other reason than to satisfy the prngs of hunger. Lack of suitable 
employment and lack of employment of any sort or kind are too points 
of capital importance in considering adolescent crime. 

The dearth of opportunities to learn trades or to enter some of 
the skilled crafts undoubtedly have a harmful effect or the personalities of 
many youths of the land. There is little excuse at the present time 
for a boy not to identify himself with some skill, even though for sometime 
it may not be very remunerative. The British authority, Dr. Cyrit Bust 
has the fallowing to say : 

“With a few of my older cases, mostly girls, the delinquencies arose 
directly out of the perils or opportunities characteristic of their work; 
the chorus girls, the programme-seller, the waitress, the domestic servant, 
are often exposed to risks of seductions which none but the strong- 
minded should be suffered to face. With boys street trading has its 
dangers.” 

Further refering to uncongenial employment and blind allay jobs. 
Dr. Bust says ;— 

“To get work which is unsuitable may be almost as bad as getting 
no work at all. As a casual factor vocational maladjustment has played 
a very definite part among the elder delinquents.” 

He further notes the diflScult adjustment that has to be attempted 
in transition “from youth to manhood and from disciplined lessons to an 
independent life.” In this crisis, if the youngster in addition must 
experience in his work certain factors that militate against his achieving 
satisfaction, he is tempted to secure the satisfaction by some form of 
delinquency. 
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Poverty as it is plays far less a role in crime causation than 
is contended. Yet it is not honest for us to ignore the relationship that 
exists between poverty and crime. Poverty leads to slums with their 
attendant miseries, in which children as well as adults, are led into 
differential association with delinquent types. As regards un-employment, 
its effect on crime causation is also no less. Every effort should be made 
to supply a decent standard of living for all and a job for every one 
capable to hold one down. But there will always be some persons who 
play foul of the law because of greed, envy and emotional compulsion. 
Much can be accomplished by means of series of vocational tests for 
children in schools so that reliable information concerning aptitudes may 
be forthcoming. 



HONEST MISTAKE 

By 

Raj Kumar Gupta * 

Miscarriage of justice, throughout Indian legal history has come 
about in many different ways, much of it had been the result of honest mis¬ 
takes. Misguided zeal, bias of bigotry have played an essential part in others. 
There have been cases in India in which some one has deliberately set out 
to use the judicial processes for the purpose of securing the conviction of 
a person whom he knew to be innocent. It is the principle of administra¬ 
tion of justice that justice must not only be done but must manifestly 
seem to have been done. 

You will find thousands of cases, where interested parties in a case 
have secured conviction of an innocent person by using all sort of instru¬ 
ments. Whether in strict law it is murder to bring about such an 
execution by bringing false evidence ? In the technical meaning of the 
word any one who behaves in this way is a murderer in the eye of law. 

There are persons in India who have used the machinery of the law 
than the conventional weapons, as a means of carrying out their purpose. 
The motives guiding the actors in these tragtdies again differ widely from trial 
to trial. They are causes of political enmity, personal hatred, cowardice, 
self-preservation, self glorification and greed. In some of the cases, the 
police and the courts shared the guilty secret that an innocent man 
is being sacrificed. Coke has said that the judges should not rely on bare 
presumptions in a case when considering the question of life of 
a man. 


It is not difficult in our country to procure witnesses against any 
innocent person and our judges in many cases have to rely on the prosecution 
evidence only. If the evidence is against the accused it is very difficult 
for a judge to acquit him of the charge under which he is tried, may he be 
an inno:ent one. 

I am of the view that capital punishment in India is unwise, under 
such circumstances as well as from every social point of view. It should be 
abolished, as it violates the sanctity of human life and is based on revenge 
rather than punishment. It is inconsistent with the principles of enlightened 
penology. 


* Shri Gupta is our LL.B. Student. 
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.Justice in India is too costly a thing. The man of wealth in this 
country can engage outstanding counsel, win repeated delays, take advantage 
of every legal technicality and command others influence to change the 
mind of judges. There are so many cases pending in various High Courts 
and the Supreme Court of India where the main prayer is for transfer of the 
case from one court to another; from one District to another; and even 
transfer of the case from one State to another. 

The man who is destitute and poor is at the mercy of inferior counsel 
and circumstances over which he has no control. Nothing can undo the 
wrong if an innocent person is executed. There are cases in which 
innocent men have suffered the extreme penalty where guilt had been 
established seemingly beyond doubt. After the execution of innocent persons 
many cases are not unearthed, may be, due to the fact that after the death 
of man there tends to be loss of interest, suppression of new facts or 
realization of futility of their revival. Should we not call it honest mistake 
leading to conviction of an innocent person. 
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OPENING ADDRESS 


By 

Shri Suraj Bhan, Our Vice-Chanchllor 

It is a privilege indeed to have the Chancellor in our midst this after¬ 
noon. The kind interest which he has evinced in the welfare of the University 
is well -known and has been in evidence ever since he took over as the 
Governor of Punjab. We are anxious that the healthy and vitalising 
influence of his dynamic personality and leadership may impinge, in as 
large a measure as possible on the working of various departments too. 
The Department of Laws whose annual function he has been good enough 
to grace this afternoon needs his healing touch much more than the 
others. We are hopeful that his gracious visit may usher a new spirit and 
initiate a new tradition in the working of this Department. 

Law is a great discipline, and in Europe and America legal education 
has long occupie d a high niche among the learned curricula. Legal 
education is an elevated plane, and teachers of law in those countries 
enjo> high respect, perhaps so high or higher than those of any other 
field of instruction. 

In a society like ours, which faces a moral crisis, there is a need for 
correct interpretation of Law, more than ever before, because the 
administration of law helps to establish a democratic society. We are, 
therefore, anxious that at this University we build up fine traditions in this 
field, so as to be able to make our contribution in this direction. 

Sir, we are deeply grateful for your kind visit, and trust that it may 
serve as an incentive for teachers and students alike to the pursuit of 
excellence, which is the prime objective before this University. 
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WELCOME ADDRESS AND ANNUAL REPORT 

by 

DR. U.C. SARKAR, M.A., M.L., LL.D,, PROFESSOR AND HEAD OF DEPARTMENT 

Mr. Chancellor, Mr. Vice-Chancellor, ladies and gentlemen : 

We deem it a great pleasure and a proud privilege to be able td 
accord to you all, the heartiest welcome, to this Annual Function of the 
Department of Laws. This function has got two aspects: firstly,, it, is 
meant for conferring degrees on those Law graduates who could not attend 
the main convocation of the University which was confined only to the first 
classes; secondly, it is meant for distributing prizes. But it is not a con¬ 
vocation in the strict sense. 

Our Chancellor 

We are specially grateful to the Chancellor, Shri Dharma Vira, an 
able administrator, a wise statesman and a versatile genius, who could grace 
this function in spite of his various per-occupations. He has been taking 
great and keen interest in the University affairs and it is no wonder that he 
would most readily agree to accept our invitation. The Private Secretary 
to the Chancellor gave us the most encouraging reaction of the Chancellor 
that he was rather keen to meet the Law students in their Annual Function, 
We are so grateful to him. 


Our Vice-Chancellor 

We are equally grateful to our Vice-Chancellor, Shri Suraj Bliaii, a 
renowned educator and an eminent administrator, who also readily agreed 
to grace our function and bless the Law students. In the current session, 
our Vice-Chancellor had to strain himself a lot vis-a-vis the Law Depart¬ 
ment. Even to his great personal inconvenience, he had to keep himself 
unusually busy with the Law students, with the help of the D U I., the 
Chief Warden and others. In spite, of all these efforts, the Department 
had to be closed twice and the classes had ,to be extended even 
beyond the normal working period. We are going to have instrutional 
work upto the first week of May and the annual examinations are to 
start at least two weeks thereafter. We are very much indebted to the Vice- 
Chancellor. 

The Current Session 

Just after the commencement of the session, the students who had 
already graduated in law in the previous session, started an agitation against 
the apprenticeship under the Advocates Act which had nothing to do with 
the University or the Law Department. In course of time, some other issues 


370 



The Law Review 


371 


like the refusal of admission to an individual student also "were taken up. 
After the re-opening of the first indefinite closure, for about two months, 
the students started another agitation which was exclusively concerning 
the internal assessment which is an integral part of the University 
Examination. When the students met the Vice-Chancellor personally, he 
explained everything very logically and affectionately. But the students did 
not change their attitude with the result that the Department was again 
indefinitely closed, to re-open with that very internal assessment, under 
some special precautionary arrangement. Thereafter, there has been no 
trouble—no difficulty. The classes are now going on quietly and peacefully. 
The students frequently met not only the Vice-Chancellor: they also 
approached the Chancellor and some of them went to the High Court also. 
They are very resourceful in the sense that they exactly know whom to 
approach without any extraneous instruction. The agitation for the 
Advocates Act was country-wide and no particular Faculty or any meihber 
thereof could be responsible for the troubled situation prevailing over 
the whole country. 


Ex:ra-curricular activities 


Fortunately or unfortunately, for the reasons indicated above, 
regarding the abnormal nature of the current session, there could be very 
little extra-curricular activities. It is fortunate, in the sense that it will mean 
a great relief to the Chief guest of this evening who would otherwise have 
to subject himself to great physical feats in awarding the prizes which 
would be rather too large in number. For want of extra-curricular 
activities, there could have been hardly any close contact between the 
teachers and the taught. The question of more frequent and more intensive 
contacts deserves a very careful attention for ihe purpose of effective 
administration. 


Debates, Moots and Tutorials 


There were very few debates which could be joined by our students. 
Debates were very popular and fruitful activities on the part Law students 
—who had so far a sort of monopoly of trophies and individual prizes 
from all over the country. We generally encourage the debating society 
as debating faculty very much helps the equipment and training of a lawyer. 
We also could not hold our own debating contests, for the abnormal 
situation. As regards Moots and Tutorials also, not many of them could 
be held. As a matter of fact, they become the first casualty whenever we 
want to make up any deficiency in the teaching work. However some 
prize Moots could be held. 

Only Shri Balaram Gupta of LL. M. Part I could be sent to represent 
the Department. Be got the following prizes : 

1. First Prize in All-India Declamation Contest held at Delhi. 

2. First Prize in a Declamation Contest held at Panjab University, 
Chandigarh. 
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3. Special Prize in an Inter-College Declamation Contest organised 
by Lions Club, Amritsar. 

4, Third prize in All Languages Declamation Contest held at Banga. 

Clubs and Societies 

Upto the last session, there were various sports clubs and associa¬ 
tions and there was the general annual sport. But none of these associations 
could function nor could the general sport be held, partly for the abnormal 
session and partly for other reasons. However, the loss in this respect has 
been more than compensated by the rare distinction won by one student 
Bishan Singh Bedi in the world of sports. Mr Bedi is a student of the 
F. E. L. class and he had the distinction of having been included in the 
University Team which played against the West Indies team at Delhi. 
He was later selected to play the third official Test Match against the West 
Indies in Calcutta. He has been selected as a member of the Indian Cricket 
team which will tour England in 1967. 


Library 

We have introduced the open-shelf s>stem in the Library. This has 
put additional strain on the library staff which cater for about 1300 students 
and handles about 15000 books. 

Our Library contributes to 119 Journals—Indian and foreign. 
Because of the paucity of funds, we could add only 470 books, during the 
current academic session. 

The U.G.C. has been approached for a block grant so as to enable 
us to better equip the library with books and library staff. Dr. S. Da\al 
is in-charge of the library. 


The Law Review 

The Law Review, our half-yearly journal, has made steady progress 
under the able and learned editorship of Shri P. Diwan, one of our 
senior readers. Each number now consists of more than 400 pages and 
has attracted articles from many eminent jurists and judges. Such eminent 
jurists as Giorgio Del Vecchio, Duncan J. Deireit have enriched the 
Journal by their learned contributions. Shri Tek Chand, a former judge 
of our High Court, is our almost regular contributor. So is Mr. Justice 
Khanna of the Delhi High Court. Scholars from many other universities, 
such as Allahabad, Rajasthan, Jabalpur, Osmania, Aligarh, Indore have 
contributed articles to the Journal. 


That the Law Review has been very well-received is amply clear 
from many review's that have appeared in other Journals and of the 
opinions conveyed to us by eminent jurists, judges and scholars. It would 
not be out of place if 1 quote the following few lines from a review 
which appeared in the Journal section of the All India Reporter. 
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“The Principal and the teaching staff of the ' college deserve to be 
congratulated for bringing out this excellent number of the Law Review, 
which would stand corapaihon with any foreign first class journal.” 

Teachers’ activities 

The teachers were engaged in their usual research works, though there was 
some difficulty. Due to the abnormal situation. I had to miss two Law 
seminars at Bombay and Jabalpur. Dr. Dayal has been invited by the 
Vikram University to deliver five lectures on Principles and Methods of 
Legislation. Dr. Miss Dhillon, Dr. B.R. Chauhan attended some conferences 
on Criminal Law and International Law respectively. The award on 
Mr. P. Diwan’s Ph. D thesis is awaiting finalisation. I have submitted my 
thesis for the D. Litt. degree on the Theory of Prayascitta. 

Class Dinners 

The class dinners are an integral part of the curriculum. However, in this 
session, the dinners could not have a head-wa> as the amount of Rs. 3/- 
which is charged as an annual fee from each student could not attract any 
contractor It was with great difficulty that we could persuade one of our 
old contractors. We have started the dinners, though late. These class- 
dinners not merely provide an opportunity for the teachers and taught to 
come together in an informal atmosphere, but they also inculcate a sense 
of discipline among the students. 

Teaching Staff 

There were many distinct improvements in the recruitment of 
teachers in this session. Fourteen part-time lectureis were appointed in 
this session, though some of them had alreads been working here. The 
pan-time lecturers appointed this time proved an asset to the Department 
and we aie very deeply indebted to the Hon'hle the Chief Justice, Shri 
Mehr Singh and Shri Justice D. K. Mahajan. They took a lot of trouble 
in persuading and selecting the advocates having very lucrative practice 
at the bar. These part-time lecturers include some LL.M.s, some retired 
District Judges, one retired Principal, one reiiied Advocate General and 
one Ph.D in Law. Their monthly salary was also very justifiably raised 
from Rs. 250/- p. m. for 9 months to Rs. 400/- p. m. for 12 months. 
This policy was welcomed by all concerned. Besides, these part-time 
appointments, there were also three whole-time lecturers appointed. Two 
of them are our own LL.M.s. Special lectures were delivered on the Law 
of Corporation by Shri H. R. Sodhi, LL.M , Advocate. Mr. Sodhi is an 
eminent lawyer of great reputation and vast experience. His remune¬ 
ration also has been raised from Rs. 600/-to Rs 1500/-for 20 lectures. 
Similarly, special lectures were delivered by Dr. Pritam Singh. Principal 
Medical Officer, Punjab, on Medical Jurisprudence. His lectures proved 
to be very useful and attractive like Mr. Sodhi’s. Hence his remuneration 
also has been raised from Rs. 500/- for lu lectuies to Rs. 2000 for 20 
lectures. Nothing could be more appropriate m view' of the utility and 
popularity of the special lectures of both Mr. Sodhi and Dr. Pritam Singh. 
Apart from these airangements for annual special lectures, Sardar Bahadur 
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Narender Singh, l.A.S. retired, has been actively associated with the Law 
Department, for some special lectures on the practical administration of 
criminal law in our countrj'. His vast and varied administrative experiences 
also will be available for the guidance of the Law Department. For all these 
imaginative steps, the initiative was taken by our Vice-Chancellor and the 
Dean of Law, Dr. M. C. Mahajan, ex-Chief Justice of India. Apart from the 
part-time and special lecturers, we have got a very enviable number of 
good, efficient and well-qualified staff of whole-time teachers—most of 
whom are either Masters or Doctars of Laws. Other Law Faculiies in 
the country are, not without sufficient reasons, envious of our whole 
time staff. 


Number of Students 


This session, we had a total number of 699 F.E.L. and 659 LL.B. 
students, besides 10 students in LL.M. (Parti) and 11 students in LL.M. 
(Part II). After the starting of the regular LL.M. class, a few years back, 
every year some students are obtaining the LL.M. degree of our University. 
LL.M. being generally the minimum qualification for the whole-time law 
teachers, almost all of our LL.M.s have been suitably employed and there 
has been no unemployment with our LL.M.s 


From the next year, some restriction will be imposed on the number 
of students to be admitted. It is being realised that the large number of 
law students is one of main reasons of indiscipline amongst them. Still, 
the University does not want to do anything abruptly. So it is proposed 
that the number of students should be restricted gradually but systemati¬ 
cally. From the next session, the LL.B. course will be of three years— 
almost all over the country, at the suggestion of the Bar Council. At 
present, the course is for two years only. 


Improvement in the Department of Laws 


The University is constantly endeavouring to improve the efficacy 
and the efficiency of the Law Department. But needless to say, in any case, 
greater emphasis will have to be laid more on the dealings with the 
students and their discipline. 


Discipline amongst the Law Students 

Though there were certain abnormalities in the current session, the * 
law students are not an unmixed evil. Specially, the number of indisci- 
plined students is negligible, as compared with the total number of students 
in the Department. As a matter of fact, reasonable indiscipline, to some 
extent, is natural and inherent in youth. In the Annual function of 1964, 
presided over and addressed by the then Chancellor and Vice-Chancellor 
Shri Pattern A. Thanu Pillai and Dr. A.C. Joshi respectively, I mentioned 
that there was no longer any indiscipline in the Law College or the Law 
College Hostel. But both of them observed that in an institution like the 
Law College., with joung men and women, such a condition was neither nor- 



The Lav» Review 


375 


mal nor wholesome. Indiscipline, according to them, in one form or 
other was inherent in the very nature of youth. This is exactly corro¬ 
borated by the behaviour of our law students. During the Indo Pakistan 
Conflict, our students took the leading part and spontaneously collected 
and donated money and materials, on several occasions and in large 
amounts and quantities. It is thus no wonder that they should also some¬ 
times agitate for their real or supposed rights. Our only appeal is that in 
doing so, thev should not exceed the limits and adopt all possible consti¬ 
tutional methods. We can assure the students that every genuine grievance 
of theirs, if there be any, will be considered by us most sympathetically and 
reasonably. The Law graduates, past and present, should always behave 
in such a way that nothing from their side can bring any discredit to their 
Alma Mater. 

Certificates 

The class representatives are being given certificates though they had 
not much of activities in the current session. 

Conclusion 

At the end, I acknowledge with gratitude, the co-operation that I 
received from all my colleagues from the teaching as well as the administrative 
sides. A special mention must be made about S.B. Narinder Singh whose 
advice has been of great use to the Department, though he has been with us 
just only for a few days by now. In spite of all the co-opperation and 
assistance from my colleagues and guidance from the Yice*Chancellor and 
the D.U.I., if there was anything wanting on my side, I must own the 
discredit squarely and entirely, leaving the credit exclusively for others. 

I renew my welcome to you all, ladies and gentlemen. 


Jai Hind. 



ADDRESS 

By 

Shri Dharma Vira, Chancellor and Governor, Punjab and Haryana 

Before long, the students of this college will belong to one of the 
ancient professions whose stanidng is beyond question and which have 
established the norms that distinguish a profession from other forms of 
avocation or employment. India has produced a number of distinguished . 
and able lawyers. They played a leading role in the freedom struggle and 
helped in giving us a first-rate Constitution ; and have been guarding zeal¬ 
ously the freedoms which we cherish and the ideals which are dear to us. 

2. A question may be asked: What is it that makes a profession ? 
It is not very easy to specify all the essentials of a profession. One of the 
fundamental principles is some degree of professional autonomy, which 
implies that, within a limited set of law, members, acting through duly 
appointed representatives, should have power to regulate the training and 
admission of new entrants, to maintain professional standards and to take 
effective action against those who violate professional ethics. 1 be mainte¬ 
nance of professional standards signifies in the case of potential Jawjers the 
attainment of professional competence. By professional competence I 
mean something more than a mere teehnical competence. Their attitude to 
the job must be the very opposite of that which is e.xpressed in phrases 
like “could’nt care less” or “near enough is good enough”; these are watch¬ 
words of decadence. Their duty is to put in their best and this duty 
emanates from the personal fiduciary relationship between a client and his 
counsel which is the essential mark of their profession and which should 
determine their attitude bo'h to their clients and their work. 

3. The duty which a lawyer owes to his client is not an absolute one. 
He is not hired by the client to do whatever the client desires. He puts his 
skill at the client’s disposal but in doing so he should have regard to other 
duties which he owes to the public and to the members of his profession. 
He has to assist in the dispensation of cheap, prompt and even-handed 
justice. And in achieving this objective, he should not strive to win his 
client’s case anyhow. What he should aim at is not prostitution of his 
talent but to become an instrument for the fulfilment of the universal quest 
for justice and vindication of the human rights. Daniel Webster has rightly 
said : “Our profession is good if practised in the spirit of it ; It is damn¬ 
able fraud and iniquity when its true spirit is supplied by a spirit of mischief 
making and money getting”. 

4. Above all, a lawyer should strive to uphold the supremacy of 
the law. In the peculiar circumstances of the country, it is necessary, now 
more than ever before, that all Indians, espeeially lawyers, realise and 
discharge their obligations constantly to support and defend the proposition 
that ‘our law is supreme and must be obeyed’. For it has been rightly 
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said : “Laws are the very bulwarks of liberty; they define every man’s 
rights and defend the individual liberties of all men”. Irresponsible criti¬ 
cism by those who can hardly read the Constitution, much less study it and 
interpret it, must not be allowed by the lawyers to go unchallenged. 
Similarly, when those who frustrate law, who undermine judicial decisions, 
run riot and provide leadership for a return to mobocracy, for the lawyers 
to remain silent is tentamount to cowardice ; it is a grievous injustice to 
the proposition that in India the rule of law is supreme. Lawyers have 
to fight for liberty, freedom and equality and should never forget what 
William Pitt said; “Where law ends, tyranny begins”. 

5. I am glad to know that the Law College is also running an 
Evening College. Evening Colleges provide an opportunity to a large 
number of employees to study and to improve their qualifications. As such, 
the nation is able to discover a lot of hidden talent. I wish more such 
Evening Colleges could be opened and these were to cover not only fields 
like Law and other Humanities, but Technical and Vocational Education 
also. “The sweetest and most inoffensive path of life leads through the 
avenues of science and learning ; and whoever can either remove any obst¬ 
ruction in this way or open up new prospect, ought, so far, to be esteemed 
a benefactor to mankind”—Hume. 
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